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SI ATEMENT OF JURISDICTION (W Mlfc AmiLLAlJh, COURT:

'i •' k *".ow 11 on January ^ . 2011 Appellant received notice, with a copy
submitted to Phillip Shaw; from the Utah Court of Appeal concerning this case
no.20 \ 10038. Advising the same that this case has ixui assigned u. i*-v_ * .. b
Court of Appeals by til--i i;!.. %.M);v».^ ^i,; \ ....
Chapter 4 Section

..

^ .

^y^ -

;

•/. •-•£>!.

|uriscJiicIiinn,,

N 1 A 1 U1VIENT OF THE ISSUES:

,• v- •

\^r ~:'!M. * ihe final indmnent issued by the District Court, Judge

Judkins and by so doing is asserting the following issue(s) on appeal:
A. ISSUE:
Weather Judge Judkins erred in introducing new evidence concerning qui!
claim deeds (see Exhibit 1 Docket - hearing transcript page I line 22- page 4S
line (S) not prcsriik'tl by eilln-i pally while rendering Ins da isimi and relying on
tl lis ii lformation as pai t of 1 lis decisioi l ' II lis introduction of new evidence, denied
Appdhint the right of evidentiary discovery procedure and due process. (*1*) To
defend /V/M^'b^r* position concerning this new evidence presented by the Judge
thus exercising his right to be heard.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Note: the hearing transcript filed with Docket will from here on be noted as hi.
(*1 *- Article 1, Section 7 of the Utah Constitution & The Fifth Amendment to the
US Constitution.
B. ISSUE:
Weather Judge Judkins erred in making his decision from his personally
presented information while at the same time discarding the main factual evidence
of the case, which was; had the open space been conveyed to the City or otherwise
encumbered (*2*) and what were the facts concerning the encumbrances at the
time of the filing of the lien. (*3*) Were those facts enough to merit the filing of
the lien on the Mendon Property by Appellant.
(*2 *- Exhibit A item 3 and 4 Also Exhibit B Item 1 paragraph 2 and 3)
(*3*- Eldridge v. Farnsworth 166P.3d 639, 654 (Utah Ct.App. 2007)

C. ISSUE:
Weather the Judge, by in introducing evidence not presented by either
council concerning the transfer of the open space by quit claim, if it was to be
transferred, (see htpage 47 line 22-page 48 line 8), constitutes the judge coming
forward as a material witness. (*4*)

i
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1*4 *- Determinative law:
UTAH RULES OF EVIDENCE, article 6, Witness, Rule 605. Competency of
judge as witness. The judge presiding at the trial may not testify in that trial as a
witness. No objection need be made in order to preserve the point.
ADVISORY COMMITTEE NOTE
This rule is the federal rule, verbatim, and is comparable to Rule 42, Utah Rules of
Evidence (1971) except that under Rule 42, it is incumbent upon a party to object
to the judge testifying. Compare Utah Code Annotated, § 78-24-3 (1953)}.

D ISSUE:
This issue has to do with the Statement by the Judge "which the Court
finds somewhat ambiguous." (htpage 48 line 14-15) When the court find
Ambiguity what is the required course of action. (*5*)
(*5*~ see FAULKNER V. FARNSWORHT No. 18142
Supreme Court of Utah
665 P. 2d 1292; 1983 Utah, opinion of Judge Stewart)

E ISSUE:
Weather the decision as to the status of the judgment shown on the title work
from Bonneville Title (*6*) was correct. We acknowledge the amount of
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judgment was a typing error. The question before the court was weather the
judgment shown on the title policy provided by Bonneville Title (*6*) had been
satisfied is still in question.
(*6* - Exhibit C)
F ISSUE:
Weather the Judge erred in his statement "that I also find the mediation
agreement was drafted by defendant's counsel, and, therefore, will be held as per
case law, that it will be interpreted in a manner against his interest." (*7*)
(*7*- htpage 47 line 9 through 18)
G ISSUE:
Weather in his decision the Judged was in error in his statement "So the
Court totally disregards your argument that open space had anything to do with
your agreement." (*8*) Both of the related Agreements (Exhibit A and B) and the
bases of the lien (*9*) filed on the Mendon property, have to do with the open
space and if it was conveyed to the City of Wellsville or otherwise encumbered.
(*10*)
(*8* - htpage 48 line 9-21)
(*9 * - Exhibit J paragraph 2)
(*10*- Exhibit A item 3 and 4 & Exhibit B item 1 second and third paragraphs)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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H ISSUE:
Weather Seamons have a contractual agreement with the city (*11*) and did
it constitute an encumbrance.
(*11*- Exhibit k)

STATEMENT OF THE CASE:
a. The nature of the case was regarding a lien placed on the Appellees
property in Mendon Utah by Appellant. Appellant filed said lien based
on two signed agreements between the parties (Exhibit A and B) as part
of a mediation as settlement of an on going law suit filed by Appellant
against Appellees in 2006. Appellees felt the lien was in error and filed a
petition to Nullify Lien with the courts. A hearing was then held.
b. Course of the proceedings are as follows:
1. Mediation as held on 25th of June, 2010.
Mediation agreement was signed by the parties at that time giving
Appellant 30 days from signing of quit claim deed to complete duediligence as to weather the open space offered by Appellees in settlement
had been conveyed to Wellsville City or otherwise encumbered.
2. Release and Settlement Agreement was prepared by Mr. Shaw and the
parties signed on or about the 26 of July 2010.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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3. Notice of Lien was filed on 4 of August, 2010.
4. Petition to Nullify Lien was filed on September 23, 2010.
c. Disposition at court hearing:
During the hearing held October 14, 2010 Judge Judkins issued a ruling
in favor of Plaintiff/Appellee granting petition to nullify the lien of
Defendant/Appellant and awarded legal cost to Appellee.

RELEVANT FACTS WITH CITATION TO THE RECORD:
1. Mediation and Settlement Agreement were signed by the Appellant and
Appellees. (Exhibit A and B)
2. The land in Wellsville designated as open space did not transfer
ownership when designated as open space when plat was filed. (*12*) Therefore
the designation of open space did not encumber the property at the time of said
designation (*13*) as agreed to by both parties in the Mediation and Settlement
agreements. (*13*)
(*12* - Exhibit L recorder plat)
(*13 *- Exhibit A item 3 and 4 & Exhibit B item 1 second and third paragraphs)
3. Appellant had 30 days to from signing of Quit claim deed by Appellees
to complete any due-diligence he wished to do in confirming if the open space
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property had been conveyed to the City of Wellsville or otherwise encumbered.
(*14*)
(*74* - Exhibit A item 3 and 4 also Exhibit B item 1 second and third paragraphs)
4. Appellant had the right by agreement (* 15*) to file a lien on Seamons
Mendon Property for $50,000 if Appellant found the open space had been
conveyed to the City of Wellsville or otherwise encumbered.
(*15*- Exhibit A item 3 and 4 & Exhibit B item 1 second and third paragraphs)
5. Title Policy submitted by Appellant showed an outstanding judgment
which had a typing error in the amount of the outstanding judgment, however the
J.L.

judgment as stated in the report was still outstanding with the 4 District Court in
Utah County and the Title Company therefore showed it as outstanding. (*16*)
Also the Title policy showed tax liens for 2008,2009, and 2010. (*16*) Both the
judgment outstanding at the court and the tax liens represent "otherwise
encumbrances" (*17*)
(*16*~ Exhibit C special Exceptions 8 and 25)
(*17*- Exhibit A item 3 and 4 & Exhibit B item 1 second and third paragraphs)
6. City filed a notice of violation of Subdivision Ordinance (*18*) on the
open space property stating in particular paragraph 6 line 4-7: "Notice is also
hereby given of the city's statutory and contractual rights to require that title to
said open space be transferred in accordance with the requirements of the city's
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Subdivision Ordinance,", (see Exhibit D) In the Development Agreement Seamons
agreed to be bound by and comply fully with all provisions of the City's
Subdivision Ordinances. Also this point of fact was again repeated in Item 1 of the
Development agreement concerning Developer requirement to Comply with
subdivision Ordinances. First Sentence states: "Developer agrees to be bound by
and comply fully with all the provisions of the Subdivision Ordinances"
This notice was filed and recorded on the property with in the 30 day duediligence time frame allotted Appellant, stating the cities contractual rights to
require title be transferred of said open space. Seamons did sign the referenced
contract with the city (Exhibit k) for the rights to subdivide and development the
property. The Seamons signed the contract and agreed to the terms. Notice filed
on the property of a contractual right concerning transfer of title is an encumbrance
on the property.
(*18*- Exhibit E)
7. Judge Judkins stated "there is no statute that says the city obtains title to
that property. It has to be deeded to them." (*19*) We believe this is a relevant
fact and shows the Designation of open space on the plat, did not encumber the
property as it was not included in the dedication block. (*20*) Seamons are
owners, No title was transferred at that time. This fact was confirmed by Wellsville
City in there notice filed on the property. (*21 *)
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(*19* - htpage 48 line 12 -14)
(*20*- Exhibit M)
(*21*- Exhibit E Item 1. first sentence)

Summary of Argument:
The decision of Judge Judkins we believe was in error.
The bases of our argument is as follows;
1. The bases of the case was; did Appellant have the right, AT THE TIME
HE FILED the lien, to file based on the facts of the two agreements signed by
the parties and encumbrances found during the 30 day due-diligence period.
2. Due process was denied appellant in not being allowed to defend the
information concerning open space brought up by Judge Judkins in his ruling
and thus be heard in the matter and redirect the Judge back to the facts of the
case though presentation of addition facts, referenced information, testimony.
3. To clear up any ambiguities concerning the agreement in response to the
statement by the Judge that he found the agreement between the parties
somewhat ambiguous. To exercise Appellants right to be heard to clear up
said ambiguities so a decision can be legally made.
4. To bring to light the facts concerning Seamons knowledge that they offered
in settlement to convey a property which they by contract had previously
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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contracted to convey title and received a benefit for. Said facts were pointed
out several times in the hearing.
This appeal allows Appellant the opportunity to be heard and redirect
to the facts of the case. Said right to be heard allows Appellant to review of
facts presented with additional information, facts and testimony which are
relevant to the case. By so doing Appellant feels the Court of Appeals will
over turn the decision of the District Court in our favor.

DETAILS OF THE ARGUMENT:
Details of Argument will be presented as outline in the Issues.

A. ISSUE:
We believe Judge Judkins erred in introducing new evidence concerning quit
claim deeds not presented by either party while rendering his decision (*22*) and
relying on this information as part of his decision. This introduction of new
evidence, denied Appellant the right of evidentiary discovery procedure and due
process (*23*) to defend Appellants position concerning this new evidence
presented by the Judge thus exercising Appellants right to be heard.
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Both references in Determined law (*23*) give life to the procedural due
process, and the right to a fair and Public trial in a competent manner with the right
to be heard in ones own defense.
Appellant was denied the right to be heard concerning the quit claim
information brought forth by Judge Judkins in his decision. Having been given
that right Appellant would have also brought up additional evidence to defend
Appellants position in facts, called additional witness if necessary to re-a-firm
Appellants position and re-direct the focus of the Court back to the issues of the
case. Said issue was: did Appellant have the right to file the lien at the time of
filing.
The Judge acting as a witness in the case brings to evidence details of a quit
claim deed, (*24*) which was not brought up by either party and is not a relevant
matter in the issue before the Court. The matter before the court was: did
Appellant have the right to file the lien against Seamons Mendon Property at
the time of filing. Said matter before the Court did not have anything to do with
the mode of transfer of the Open Space by quit claim deed had no encumbrances
been found.
Two issues exist under this evidence brought forth by the judge. One is the
right to be heard in the matter and the second has to do with the Judge acting as a
witness which will be addressed in a separate issue.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Under the right to be heard we offer the following reasons for the use of a
quit claim deed in the agreement even though we feel it has no relevance to the
case we offer it as clarification.
The bases for the Quit claim deed was given in the Exhibit A Mediation
agreement item 2. line 4 were it states: "The 26 acre parcel will be conveyed to
Creekside Land Development, LLC by quit claim deed Because there are
questions surrounding the validity of the dissolution of Mount Sterling Estates,
LLC. " end quote. Mount Sterling Estates LLC. herein referenced is the
"company"
Seamons had filed disillusionment of the company unilaterally without
Appellants signature, (See Exhibit N). Appellants counsel felt that having a
warrantee deed would bring up to many problems to allow a title company to issue
the warranty deed. As legally the ownership of the land would revert back to the
original title which showed the company having 50% ownership to Seamons and
50%) to Creekside. (see Exhibit O) (Appellant was a member of Creekside). So to
avoid trying to unwind all the transfers from the point of the original company
which included the following: Seamons after unilaterally dissolved the company
without Appellants signature, then three months later transferred all the assets of
the dissolved Company to themselves, Sherwin and Jane Seamons personally
without loiowledge or approval of Creekside the partner on the assets, (see Exhibit
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1?

P) Then in less than a year Seamons transferred the property to a new company
under the exact same name as the original Company, (see Exhibit Q). In this
transfer they left the open space in there own names and only moved the building
lots, (see Exhibit Q).
Creekside filed a suit in 2006 against Seamons, when they found out of the
disillusionment of the original company and the transfers, to Seamons personally
and the new company under the same name. (See Exhibit R) This suit and the
subsequent filings to try to get to trial led to this mediation and settlement
agreement in the summer of 2010. By issuing the conveyance by quit claim it
resolved all the title work and releases that would be required and some may not be
resolve because title transfers by Seamons on behalf of a company he unilaterally
dissolved and then transferred the assets of that company to himself and his wife
with no remuneration or division to the share holders of the company, as well as all
parcels he sold to home owners buying lots. These are all part of the issues of the
suit brought by Appellants against Seamons which this agreement at mediation was
to resolve. The conveyance to Appellants by quit claim deed allowed Seamons to
convey the property and their original 50% ownership in the original company as
well as any interest thereafter claimed by Seamons.
Because of so much inappropriate filings on the property originally owned
by the parties a quit claim deed allowed the conveyance of title to Creekside
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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without the problems which could not be cleared up in a warrantee deed. It is
however a fact this was to be a conveyance of the property if and when it was
conveyed. (*25* definition of convey)
The bring forward a of definition of a quit claim by the Judge in offering his
decision is not relevant to the issue before the court and facts, did Appellant have
the right to file the lien. Appellant was denied due process in not being able to
defend against this new direction and information brought forth by the Judge.
(*22*- htpage 47 line 22 starting at (ibut a ... to page 48 line 8)
(*23 *- Determinative law:
Article 1, Section 7 of the Utah Constitution. Guarantees an accused the right to
due process of law. Quote:

<(

No person shall be deprived of life, liberty or

property, without due process of law. "
The Fifth Amendment to the US Constitution.
Quote: "nor be deprived of life, liberty, or property, without due process of law"
(*24* - Judges statement in rendering his decision: htpage 47Line 22 through
page 48 line 8. quoted below:
"a quit claim deed doesn yt convey anything. A quit claim deed releases whatever
interest the person signing that quit claim deed has in the parcel of ground. You
may argue, Well, yeah, we took title by a quit claim deed, but all you did was you
received whatever title that individual who signed it has. If he doesn't have any

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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title, you don't get any title. That's why it's a quit claim deed. You quit claim the
property, and you give it somebody else. Whatever interest you have in it, you give
it to somebody else. If you convey title by warranty deed, it *s a different deal. You
warranty that that person receives title. "
(*25*-convey
v. to transfer title (official ownership) to real property for an interest in real
property) from one (grantor) to another (grantee) by a written deed (or an
equivalent document such as a judgment of distribution which conveys real
property from an estate). This is completed by recording the document with the
County Recorder or Recorder of Deeds. It only applies to real property.

See also: conveyance deed grantee grantor alienation
The People's Law Dictionary by Gerald and Kathleen Hill Publisher Fine
Communications

B. ISSUE:
Weather Judge Judkins erred in making his decision from his personally
presented information while at the same time discarding the main factual evidence
of the case, which was; had the open space been conveyed to the City or otherwise
encumbered? (*26*) What were the facts concerning the encumbrances at the time
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

of the filing of the lien. Eldridge v. Farnsworth 166 P. 3d 639, 654 (Utah Ct.App.
2007) Were those facts enough to merit thefilingof the lien by Appellant.
In order to determine whether or not a lien is wrongful the Court is required
to evaluate the lien at the time it is filed. Eldridge 166 P.3d at 654. Therefore the
Court is required to evaluate the lien's validity based on the facts known at the
time the lien was recorded, not at a later point in time after evaluating the merits.
Eldridge, 166 P. 3d at 654.
Appellant also feel the decision was base impart on the Ad Hominem
Fallacy (*27) presented by Appellees counsel with out any proof of facts of a
conspiracy with Appellants brother concerning the title policy to focusing on why
Appellant wanted to use his allotted time to do his due-diligence or if Appellant
knew the property was designated as open space and what that entailed. The Fact
was Appellant knew it was designated as open space, however knowing the past
history of Seamons he felt he should do due-diligence on the open space to see if it
was encumbered in any way, so he ask for and received 30 days from signing of
the quit claim deed to do his due-diligence.
The influence of Ad Hominem Fallacy on the Judges decision is reflected in
his statement "ht page 49 line 12 and 13 where he said "That's up to him to file a
lawsuit against his brother, I suppose, but that -just because he has a false report is
not grounds to set aside or justify the filing of the lien." The title work came from
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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Bonneville title and not my Brother. Also an error in typing of the amount does
not signify a false report. No proof of a conspiracy in making of a false title report
was proven in the hearing only the Ad Hominem Fallacy defense of the Appellees
counsel.
(*26*- Exhibit A item 3 and 4 Also Exhibit B Item 1 paragraph 2 and 3)

(*27*) Ad Hominem Fallacy
/Latin, To the person./ A term used in debate to denote an argument made
personally against an opponent, instead of against the opponent's argument.
West's Encyclopedia of American Law, edition 2. Copyright 2008

C. Issue:
The Judge, by in introducing evidence not presented by either council
concerning the transfer of the open space by quit claim if it was to be transferred,
(*28*) constitutes the judge coming forward as a material witness. (*29*) Said
evidence was not relevant to the question before the court [did Appellant have the
right to file the lien at the time of filing]. Said quit claim information was used by
the Judge to support his conclusion in rendering his decision and had no bases in
the facts of right to file. By acting as a witness he has disqualified himself and by
testifying he has recluse himself as judge and introduced himself as a witness.
(*30*) Therefore his ruling against Appellant is invalid and should immediately
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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be set a side and vacated. Therefore all judgments liens and/or encumbrances
against the Appellant should be released. We herein ask the Court of Appeals to
review the facts of this case make a ruling as to the right of the Appellee to file the
lien at the time of filing.
(*28*-htpage47line22-p48line8)
(*29*- Determinative law:
UTAH RULES OF EVIDENCE, article 6, Witness, Rule 605. Competency of
judge as witness. The judge presiding at the trial may not testify in that trial as a
witness. No objection need be made in order to preserve the point.
ADVISORY COMMITTEE NOTE
This rule is the federal rule, verbatim, and is comparable to Rule 42, Utah Rules of
Evidence (1971) except that under Rule 42, it is incumbent upon a party to object
to the judge testifying. Compare Utah Code Annotated, § 78-24-3 (1953).

(*30*- FEDERAL RULES OF EVIDENCE ARTICLE VI WITNESSES
Rule 605. Competency of Judge as Witness
The judge presiding at the trial may not testify in that trial as a witness. No
objection need be made in order to preserve the point.
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MANDATE 28 U.S.C. 455, which brings forward that a Judge disqualifies himself
in any case in which he is or has been a material witness.

D ISSUE:
This issue has to do with the Statement by the Judge "which the Court
finds somewhat ambiguous." (*31 *) If the courts finds the agreement is
ambiguous, which he did, he can not rule for either side because of the ambiguity.
If he rules for one party it is prejudicial to the other party, (see FAULKNER V.
FARNSWORHT no. 18142, Supreme Court of Utah 665 p.2d 1292:1983 Utah
opinion by Judge Stewart) (Grow v. Marwick Development, Inc. Utah, 621 p.2d
1249 (1980); Durbano Metals, Inc. v. A &KRailroad Materials, Inc., Utah, 574
p.2d 1159 (1978); E.A. Strout Western Realty Agency, Inc. v. Broderick, Utah, 522
p.2d 144 (1974).
(*31*-htpage48linel4-15)
E ISSUE:
An error in typing of the amount of the judgment in the title report does not
negate the whole document. To over look the findings in the report based on
conjecture by the Appelees counsel concerning the relationship of the Appellant
and the party who received the order for his company does not negate the full facts
of the report at the time of filing. Said details of the Judgment can be confirmed
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at the 4 District Court house in Utah County (see Exhibit F which is the case
record Creative Window Design Inc vs Seamons case no. 048400506 SC denovo
District) Said record at the Court house shows the judgment still outstanding as of
May 17 2011. The title report submitted also shows tax liens, (see Exhibit C note
the tax lienfdings against the property). With such records showing the
outstanding Judgment and tax liens at the time of issuing of the title work
Appellant was fully justified in filing his lien as both are encumbrances and would
fall under the agreement where in it states "or other wise encumbered (*32*) the
court had full right to rely on the title work at the time of the hearing with a
correction on the typing error.
An error in typing of the amount of the judgment in the title report does not
negate the whole document nor its use as evidence. The Judge in his decision
acknowledged that Appelant did not stipulate to it the (Judgment) as being
satisfied, (htpage 48 line 25) Appellant continued to rely on the title company for
their expertise.
One of the questions before the court is to weather the judgment shown on
the title policy provided by Bonneville Title (*33*) had been satisfied is no longer
a question as the 4 District Court still shows it outstanding. (See exhibit F) The
Appellant was relying on a Title Company whose business it is to verify records
and report. Who are considered an expert in the field of property records. Said
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reliance by Appellant was well founded and correct. Appellee at a later date was
relying on a document filed with the county recorders office by Appellee's counsel
showing it satisfied, (see exhibit I) Construction law requires that it will be
interpreted in a manner against Appellee's interest as such the document and its
filing correctly is held against Appellee's interest. And if the document provided
by Appellee's counsel at the time is a correct document, Appellee's is
responsibility to file it with the 4 District Court. Until that happens the judgment
is still outstanding. The Court of Appeals is required to evaluate the lien's validity
based on the facts known at the time the lien was recorded, not at a later point in
time after evaluating the merits. Eldridge, 166 P. 3d at 654.
Based on the facts provided by the title company and the 4 District Court
the judgment is still outstanding and the tax liens are still a lien and represent
several encumbrances on the property.
(*32* - Exhibit A item 3 and 4 Also Exhibit B Item 1 paragraph 2 and 3)
(*33 * - Exhibit C title policy)
F ISSUE:
Appellant believes the Judge was in error in his statement "that I also find the
mediation agreement was drafted by defendant's counsel, and, therefore, will be
held as per case law, that it will be interpreted in a manner against his interest."
(See ht page 47 line 9 through 18)
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The documents of the case and the testimony at the hearing state otherwise. On
htpage 26, line 15 and 16, Mr. Hansen stated to the court "the parties arrived at
their agreement, there was a mediation agreement drafted at the mediation on
June 25th 2010." Therefore it was known to the court that the parties were
present and gave input to the document, "the parties arrived at their
agreement". Also In the Release and Settlement Agreement, (Exhibit B) which
was drafted by Mr. Shaw item 4.12 states: "Mutual Participation in Document
Preparation. Each party has participated materially in the negotiation and
preparation of this agreement and any related items; in the event of a dispute
concerning the interpretation of any provision of this Agreement or any related
item, the rule of construction to the effect that certain ambiguities are to be
construed against the party drafting a document will not apply. "
The only other related item is the Mediation Agreement and therefore also
falls under provision 4.12 of the Release and Settlement Agreement.
G ISSUE:
In his decision the Judged was in error in his statement "So the Court totally
disregards your argument that open space had anything to do with your
agreement." (*34*) Both of the related Agreements and the bases of the lien filed
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have to do with the open space and if it was conveyed to the City of Wellsville or
otherwise encumbered. (*35*)
(*34* - ht page 48 line 9-21)
(*35* - Exhibit A item 3 and 4 Also Exhibit B Item 1 paragraph 2 and 3)
H ISSUE:
It was pointed out to the court at least 10 times in the hearing (*36*) that
Seamons had signed a contract with the city (*37*) and knew of the requirements
to abide by the City Subdivision Ordinances, which Ordinances requires owners to
deed the property to one of three options; the city, a homeowners association, a
recognized land trust or conservancy group or to deed it to the City. (*38*) The
Subdivision Ordinance also states; "The City shall have first and last offer of
undivided lands in the event such land is to be conveyed." (*39*) Therefore
because there is no homeowners association and the City has first and last offer for
the land to be conveyed to them, as well as the City Counsels opinion is it is theirs
by contract. (*40*) We will respond in this issue as if the conveyance is going to
the City.
By signing said contract Appellees were responsible for its contents. That
said the contract is an encumbrance as noticed by the City on the property title with
the county recorders office.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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The agreement signed by Seamons and the city is considered an executory
contract. "An executory contract is a contract that contemplates that the
performance of a contractual duty is to occur in the future." (*41 *) Seamons did
not immediate transfer title as required in their contract with the city but
performance of transfer of title was to occur in the future.
The doctrine of equitable conversion also is relevant in this issue, "the
vendee of an executory land sale contract holds equitable ownership of the
property but not legal title."(*42*) Thus, "[e]ven though the vendor may retain
title to the property, that title is effectively held for the benefit of the vendee, to
whom it will pass if the contract is carried out."(*43*) And the vendee "acquires
the equitable interest in the property at the moment the contract is created and is
thereafter treated as the owner of the [property]." (*44*)
Based on these cases of case law and statutes even though Seamons are on
title that title is effectively held for the benefit of the City, whom Seamons will
convey the property to by deed. (*45*) therefore the City acquires the equitable
interest in the property at the moment the contract was signed by Seamons and the
City is thereafter treated as the owner of the property thus their right to file their
notice on the property and request conveyance occur.
This can only be interpreted two ways; either no. 1 the property was
conveyed to the city at the time of the signing of the contract. If so it was already
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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conveyed to the city at the time of the filing of the lien on the Mendon property by
Appellant, which gave Appellant the right to file the lien, or no. 2 the signing of
the contract by Seamons encumbered the property with it being their obligation to
effectively hold the title for the benefit of the City, who from signing had an
equitable interest, to be conveyed at a later date.
If the court finds the executory contract conveyed the property to the City it
gave Appellant the right to lien the Seamons Mendon property. If they find it
obligates the Seamons to hold the title for the benefit of the Cities equitable
interest, then it is an encumbrance and it gave Appellant the right to lien the
Mendon property.
(*36* - ht pages 7 line 4-12, pl5 line 3- line 4pl6,

p21 line 12-13, p21 line

22-25, p27 line 25- line 1 p 28, p42 line 1-2, p43 line 17-18, p43 line 22p44 line 2, p44 line 19- p45 line 5, p46 line 9-10.)
(*37*-Exhibit k)
(*38*-ExhibitDsection CI.)
(*39* - Exhibit D section C 2a.)
(*40* - Exhibit H City council meeting minutes third paragraph line 9 -10)
(*41*- SeeDavidA. Thomas, THOMPSON ON REAL PROPERTY § 96.03(e)
(2d ed. 2002).
(*42* - Cannefax v. Clement, 818 P.2d 546, 549 (Utah 1991).
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(*43*- Id. at 549-50.
(*44*~ Lack v.DeseretBank, 746 P.2d 802, 805 (Utah Ct App. 1987).
(*45 * - Exhibit D Subdivision Ordinance)
Seamons had no right to offer to convey the property to Appellants for
settlement. They had a fiduciary responsibility by contract to hold the title for the
benefit of the Cities equitable interest to be conveyed at a later date.
Seamons knew of the requirements of the City ordinances and they are
accountable for the contract they signed with the City. We believe it was with
Malice of forethought that they offer to convey the property to Appellants for
settlement which they-Seamons had by contract agreed to convey to the City
previously. They also added to the agreement the clause that the designation of
open space was not an encumbrance hoping some how to hide the fact they knew
they had signed any agreement giving conveyance to the City. Thereby receiving
remuneration from both the City and Appellant with the same property leaving the
Appellant and the City to work out who had rights to the property.
Utah is a race-notice jurisdiction Under Utah's Recording Act, a subsequent
purchaser for value prevails over a previous purchaser if the subsequent purchaser
(1) takes title in good faith and (2) records before the previous purchaser.(*46*)
To be in good faith, a subsequent purchaser must take [title to] the property
without notice of a prior, unrecorded interest in the property.(*47*) Appellant
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learned of the notice filed by the City during the due-diligence period and therefore
in good faith can not hold title. Seamons knew of their own position on the title
and that the city had not filed the on the title so by conveying the property to
Appellant they could resolve the suit with me and let me deal with the City when
the City at some later date found out of Seamons conveyance to me.
Seamons in offer to convey the property to us was fraud in the inducement
as they knew of the contract with the city and knew we could not be conveyed the
property they offered us. Fraud is a false representation of an existing material
fact, made knowingly or recklessly for the purpose of inducing reliance thereon,
upon which Appellant relied in settling to his detriment. Schwartz v. Tanner 576 P
2d (Utah, 1978) The damage to Appellant was he received no value from either
property offered in the settlement for dropping his suit against Appellees. To make
fraud actionable, there must be some damage to the Appellant for which he seeks
recovery. Schwartz v. Tanner 873,875 (Utah 1978). SeeKinnear v. Prows, 81 Utah
135, 138, 16p.2d 1094, 1095 (1932)
(*46* - Utah's Recording Act provides: Each document not recorded as provided
in this title is void as against any subsequent purchaser of the same real property,
or any portion of it, if: (1) the subsequent purchaser purchased the property in
good faith and for a valuable consideration; and (2) the subsequent purchaser's
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document isfirstduly recorded. UTAH CODE ANN. § 57-3-103 (Supp. 2010)
(emphases added).

(*47*- Salt Lake City. v. Metro W. Ready Mix, Inc., 2004 UT23, 113, 89
P.3d 155.

Conclusion containing a statement of the relief sought.
Appellant as pro-se has presented the facts in detail as he see them through case
law, material facts relating to the case as well as acting on the right to be heard in
bring to light additional facts relevant to the ruling, hearing and issues presented.

The fact is we had the right to file the lien at the time we filed based on
encumbrances:
1. A Judgment open at the 4th district court.
2. A series of tax liens filed on the property.
3. A notice filed on the property of a contract obligation to deed the property to
another entity.
All of which are encumbrances which do not allow clear conveyance of the
property.
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We there for ask the court to rule in favor of the appeal by Appellant and reverse
the decision by the first District Court and allow the lien to be reinstated on the
Seamons Mendon Property in its same lien position requiring removal of any new
liens or encumbrances place on the property since the lien was file. Also I ask for
addition damages equal to an additional $25,000 to cover costs of attorneys on
original hearing and subsequent filings, covering my time in preparing, cost of
filings, and researching the points of this appeal. I also ask for any punitive
damages the court see fit to award for malice of forethought and Fraud in the
inducement to settle.
I ask that all said damages and or punitive damages be placed in addition to the
$50,000 lien on the Mendon Property and also shown as a Judgment against both
Appellees. That said lien and Judgment carry an interest rate of 12% annually as
allowed by law.

Signed this the 26th day of May 2011

Stephen L Brandley Pro-se
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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I certify that a copy of the attached Brief of Appellant was served upon the party(ies) listed
below by mailing it by first class mail, personal delivery, or fax to the following address(es):

Utah Court of Appeals
Appellate Clerks' Office
450 South State, Fifth Floor
PO Box 140230
Salt Lake City, Utah 84114-0230
(801) 578-3900 (801) 578-3900
AND
Phillip R. Shaw as Attorney for Sherwin Seamons and
Jane Seamons
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Exhibit A
Mediation Agreement
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BRIAN G. CANNELL #7477
R. CHRISTIAN HANSEN, #11449
HILL YARD, ANDERSON & OLSEN, P.C.
Attorneys for Plaintiffs
175 East 1st North
Logan, UT 84321
Telephone (435) 752-2610
Facsimile (435) 753-8895

IN THE FIRST JUDICIAL DISTRICT COURT OF CACHE COUNTY
STATE OF UTAH

STEPHEN L. BRANDLEY and CREEKSIDE
LAND DEVELOPMENT, LLC, a Utah limited
liability company,

)
]

Plaintiffs,

)

vs.

]

MEDIATION AGREEMENT

;

SHERWIN SEAMONS, JANE SEAMONS, and
MOUNT STERLING ESTATES, LLC, a Utah
limited liability company,

Defendants.

) Civil No.: 070100646
) Judge: Thomas Willmore

This matter came on for mediation on the 25l day of June, 2010 at the office of Hillyard,
Anderson & Olsen with both parties being present with the respective counsel and Michael
Glassman serving as mediator. The parties have reached a resolution of the issues and agree to
be bound by the terms hereof and freely, knowingly, and voluntarily after advice of counsel
Each party is relying upon statements of Counsel, and not upon statements of the mediator and
moreover this resolution and mediation session was conducted pursuant to the tenns of a
Mediation Agreement which both parties have signed.
1.
Plaintiff Stephen L. Brandley shall be entitled to all funds held in account no.
65413585 at Cache Valley Bank, which is an escrow account established by Pinnacle Title on
behalf of the parties.
2.
Defendants Jane and Sherwin Seamons and Mount Sterling Estates, LLC. agree to
convey ro Creekside Land Development, LLC. the approximately 26 acre parcel of land (Parcel
No. 10-076-0000) (hereinafter ;ithe 26 acre parcel") that was pan of the Mount Sterling Estates
project currently being used as open space. The 26 acre parcel will be conveyed to Creekside
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Land Development, LLC by quit claim deed. Because there are questions surrounding the
validity of the dissolution of Mount Sterling Estates, LLC the quit claim deed will be signed by
Sherwin Seamons Construction, LLC and Creekside Land Development, LLC, the original
members of Mount Sterling Estates, LLC.
3.
The quit claim deed will be held at the offices of Hillyard, Anderson & Olsen,
P.C.. for a period not to exceed thirty days from the date it is signed. Creekside Land
Development will have a thirty (30) day period to conduct due diligence concerning the 26 acre
parcel to determine if it has been conveyed to the City of Wellsville or otherwise encumbered. If
it is determined the 26 acre parcel has not been conveyed to the City of Wellsville or otherwise
encumbered Creekside .Land Development must file the deed within 30 days of the date the quit
claim deed is signed. Creekside Land Development and Stephen Brandley acknowledge the 26
acre parcel is currently designated as open space and that such a designation does not constitute
and encumbrance for purposes of this mediation agreement.
4.
In the event Creekside Land Development discovers, within the thirty (30) dayperiod, the 26 acre parcel has been conveyed to the City of Wellsville or otherwise encumbered
then Creekside Land Development and Stephen Brandley shall be entitled to file a lien against
the residence of Sherwin and Jane Seamons located at 190 South 300 West, Mendom UT in the
amount of $50,000.00. Sherwin and Jane Seamons will cooperate in the filing of the lien if
necessary., ^

=J3-

/R.\Clxistian Hansen

([JfrTLJL, UJf&Tryfr^
Sherwin and Jane Seamons

(Xfafuaa&tfzfrs
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Exhibit B
Release and Settlement
Agreement
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RELEASE AND SETTLEMENT AGREEMENT
This Mutual Release and Settlement Agreement ("AGREEMENT") is made and entered into
between, on the one hand, SHERWIN SEAMONS, JANE SEAMONS, and MOUNT STERLING
ESTATES, LLC (referred to collectively herein as "SEAMONS") and on the other hand, STEPHEN L.
BRANDLEY ('BRANDLEY") and CREEKSDDE LAND DEVELOPMENT, LLC ("CREEKSrDE").
The term "parties" as used herein shall refer collectively to SEAMONS, BRANDLEY and CREEKSIDE.
I.

RECITALS

A. Various differences and disputes have arisen between SEAMONS, on one hand, and
BRANDLEY and CREEKSIDE, on the other hand, which resulted in an action filed in the First Judicial
District Court of Cache County in the State of Utah entitled Brandley v. Seamons, et ah. Case No.
070100646, (hereinafter referred to as the "ACTION") relating to a development project referred to in the
ACTION as Mount Sterling Estates (hereinafter referred to as the "PROJECT").
B. Each party to the AGREEMENT does each separately and individually deny that any other
party to the AGREEMENT, individually or collectively, maintains a valid claim against it.
C. In order to avoid the expense, delay and uncertainty of litigation involving any dispute relating
to the ACTION, the parties desire to compromise and settle their differences through the payment and
acceptance of a sum certain, through the delivery of mutual releases.
NOW, THEREFORE, in consideration of the mutual promises contained in this Agreement, and
for other good and valuable consideration, the receipt and legal sufficiency of which are acknowledged,
the parties agree:
Ent 1 0 2 6 7 3 8 Bk 1 6 3 1 PQ 9 1 i
1. Settlement. SEAMONS does hereby agree that BRANDLEY and CREEKSIDE shall be
entitled to receive disbursement of the funds held in an escrow account established by Pinnacle Title at
Cache Valley Bank, Account No. 65413585 (hereinafter referred to as "ACCOUNT").
The parties further agree that SEAMONS shall r flnyy, ^ y j ^ y nTa quit claim deed, to
CREEKSIDE an approximately 35 acre parcel of landj^ajgel No 10-076^00000)located in Mount
Sterling, Utah (hereinafter referred to as "PARCEL"). Said quit claTrrfdeed is"to be held at the offices of
Hillyard, Anderson & 01sent P.C. for a period not to exceed thirty days from the date of its execution.
CREEKSIDE agrees that it will have no more than thirty days from the date of the execution of the quit
claim deed to determine that PARCEL has not been conveyed to the City of Wellsville, or otherwise been
encumbered, upon which CREEKSIDE agrees that it must file the deed within thirty days of the deed's
execution. CREEKSIDE acknowledges that PARCEL is currently designated as "open space" and that
such designation does not constitute an encumbrance as set forth in AGREEMENT.
SEAMONS agrees that should CREEKSIDE determine and notify SEAMONS of such in writing,
within 30 days of the execution of the quit claim deed, that PARCEL has been conveyed to the City of
Wellsville or otherwise encumbered, that CREEKSIDE and BRANDLEY jointly shall be entitled to file a
lien against the residence owned by SEAMONS located at 190 South 300 West, Mendon, UT in the
amount of $50,000.00.

1
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2. Release. By execution of this AGREEMENT, BRANDLEY and CREEKSIDE do hereby agree
for themselves and for their heirs, successors, assigns and legal representatives, to release and forever
discharge SEAMONS, and their respective officers, directors, general partners, limited partners, agents,
servants, employees and attorneys from any and ail claims, demands, liabilities, causes of action and
counterclaims (collectively the "Claims") which BRANDLEY and/or CREEKSIDE now has, has ever
had, or may hereafter acquire and which arise out of the ACTION. As used herein, the term "Claims" is
intended in its broadest sense and includes, but is not limited to, all claims whether known or unknown,
liquidated or unliquidated, contingent orfixed,matured or unmatured, disputed or admitted. BRANDLEY
and CREEKSIDE represent and warrant that they have not heretofore assigned or transferred any of the
Claims to any other person or entity, and that they have the capacity and authority to grant the releases set
forth above.
By execution of this AGREEMENT, SEAMONS do hereby agree for themselves and for their
heirs, successors, assigns, and legal representatives, to release and forever discharge BRANDLEY and
CREEKSIDE, and their respective officers, directors, general partners, limited partners, agents, servants,
employees and attorneys from any and all claims, demands, liabilities, causes of action and counterclaims
(collectively "Claims") which SEAMONS now has, has ever had, or may hereafter acquire and which
arise out of the ACTION. As used herein, the terms 'Claims" is intended in its broadest sense and
includes, but is not limited to, all claims whether known or unknown, liquidated or unliquidated,
contingent or fixed, matured or unmatured, disputed or admitted. SEAMONS represent and warrant that
they have not heretofore assigned or transferred any of the Claims to any other person or entity, and that
they have the capacity and authority to grant the releases set forth above.
3. No Admission. The parties acknowledge that neither this Agreement nor anything in the
negotiations and documentation leading to the execution of this Agreement shall be deemed an admission
of any sort. To the contrary, the parties acknowledge that this Agreement represents the compromise of
disputed claims, that the compromise is not intended to reflect that either party perceives any weakness in
any position which that party has asserted or might assert, and that the parties have agreed to the
compromise represented by this Agreement solely in an effort to avoid the expense, delay, uncertainty
and other difficulties inherent in litigation of the controversy which may be the subject of any litigation
and inherent in potential litigation of other controversies involving the ACTION and/or the PROJECT.
4. Miscellaneous Provisions. The following provisions are also an integral part of this
Agreement:
Ent 1 0 2 6 7 3 8 Bk 1 6 3 1 Pg <
4.1 Successors Bound. This Agreement shall bind and benefit the parties' respective
heirs, successors, assigns, affiliates, officers, directors, agents, servants, employees and attorneys.
4.2 Captions; Interpretation. The captions used in this Agreement are inserted for
reference purposes only and shall not be deemed to define, limit, extend, describe, or affect in any way
the meaning, scope or interpretation of any of the terms of this Agreement or its intent. As the context
requires, the singular shall include the plural, and vice versa; and the masculine shall include the feminine
and neuter, and vice versa.
4.3 Counterparts. This Agreement may be signed in any number of counterparts with
the same effect as if the signatures upon any counterpart were upon the same instrument. All signed
2
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counterparts shall be deemed to be one original. A facsimile transmittal bearing a photocopied signature
shall be deemed an original.
4-4 Severability. The provisions of this Agreement are severable and should any
provision be void, voidable, unenforceable or invalid, such provision shall not affect the remaining
provisions of this Agreement
4.5 Waiver of Breach, Any waiver by any party of any breach of any kind by the other,
whether direct or implied, shall not be construed as a continuing waiver of or consent to, any subsequent
breach of this Agreement.
4.6 Cumulative Remedies. The rights and remedies of the parties shall be construed,
cumulatively, and none of such rights and remedies shall be exclusive of, or in lieu or limitation of, any
other right, remedy or priority allowed by law, unless specifically set forth herein.
4.7; Amendment. With respect to the subject matter of this Agreement, this Agreement
and the other documents and Instruments identified in or contemplated by this Agreement constitute the
parties' entire agreement, and may not be altered, modified or amended except by written agreement
signed by all parties. All prior and contemporaneous agreements, arrangements and understandings
between the parties respecting the subject matter of this Agreement are hereby superseded and rescinded.
4.8 Time of Essence. Time is of the essence of this Agreement and every provision
hereof.
Ent 1 0 2 6 7 3 8 Bk 1 6 3 1 Pg 9 1 *
4.9 Interpretation. This Agreement shall be interpreted, construed and enforced
according to the substantive laws of the State of Utah. Any dispute arising out of this Agreement, or the
breach thereof, shall be brought in the District Court of Cache County, Utah, the parties expressly
consenting to jurisdiction and venue in that district and county.
4.10 Attorney Fees. If any party shall breach its obligations under this Agreement, the
party not in breach shall be entitled to recover its costs, expenses and reasonable attorney fees from the
breaching party, whether such sums be expended with or without suit and regardless of the forum
(including but not limited to recourse in connection with any bankruptcy case, insolvency proceeding, or
arbitration proceeding).
4.11 Notice. Any notice or other communication required or permitted by this Agreement
shall be deemed to have been received (a) upon personal delivery or actual receipt thereof or (b) two
business days after such notice shall be deposited in the United States mail, postage prepaid and certified
(return receipt requested) and addressed to the party.
4.12 Mutual Participation in Document Preparation. Each party has participated
materially in the negotiation and preparation of this Agreement and any related items; in the event of a
dispute concerning the interpretation of any provision of this Agreement or any related item, the rule of
construction to the effect that certain ambiguities are to be construed against the party drafting a
document will not apply.
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4.13 Counsel Review. The parties severally acknowledge that they have been given
the opportunity to review this Agreement with counsel of their own choosing; and that they have
either reviewed this Agreement with their legal counsel or haye elected to forego such review.
IN WITNESS WHEREOF, the parties have executed this Settlement and Mutual
Release Agreement effective at the time of execution of the foregoing.

ERICSON &

Dated:

PhfflipJL Sbaj"
Dated:

Lk

itk C a i m r t n o
JaneSeamons

^

Dated:

jdAuuJLLUaj

^^di.d^iL&u^C

Sherwin Seamons

Dated: ? - ? ? . / 0

HILLYARD, ANDERSON, & OLSEN, P.C.

Dated:

7- 3.6-/C?

Dated:

7~XG-

(ft
Chris Heartel
For Creekside Laad Development
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Exhibit C
Bonneville Title
Title Policy
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We appreciate your order for the title work on the property referenced below. Please find the attached
title commitment for your review which contains important information regarding this transaction.

Questions?
This transaction is available on SureClose, our secure transaction management system. SureClose will
take your paper mess and turn it paperless by providing all of your Real Estate and Closing documents
online, anytime, anywhere. Contact your Escrow Officer at Bonneville Superior to obtain your secure
login and password.
When calling regarding this real estate transaction, please reference the following information:
Escrow Officer:
Mike Brandley
Email Address
nibrandJey@boniievilIesuperior.com
Order Number:
150560
Property Address:
Seller:
Buyer/Borrower:

Sherwin K. Seamons
Jane C. Seamons

Your review of the report will eliminate any surprises at the closing table, allow time- to address any
problems which may require your attention, provide up to date facts which may affect your clients, and
assure a smooth closing.
Your business is very valuable to us. We are staffed and ready to provide you with the best service
possible. If we ever fall short of your expectations, please notify us immediately as we are committed to
your success.

Sincerely,
Mike Brandley
Escrow Officer
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American Land Title Association Commitment - 2006

COMMITMENT FOR TITLE INSURANCE
Issued by

Stewart
I - - -> title guaranty c o m p a n y
STEWART TITLE GUARANTY COMPANY, a Texas Corporation ("Company"), for a valuable consideration, commits to issue
its policy or policies of Insurance, as identified in Schedule A, in favor of the Proposed Insured named in Schedule A, as owner
or mortgagee of the estate or interest in land described or referred to in Schedule A, upon payment of the premiums and charges
and compliance with the Requirements; all subject to provisions of Schedules A and B and to the Conditions of this
Commitment.
This Commitment shall be effective only when the identity of the Proposed Insured and the amount of the policy or policies
committed for have been inserted in Schedule A by the Company.
All liability and obligation under this Commitment shall cease and terminate six months after the Effective Date or when the
policy or policies committed for shall issue, whichever first occurs, provided that the failure to issue the policy or policies is not
the fault of the Company.
The Company will provide a sample of the Policy upon request.
This Commitment shall not be valid or binding until countersigned by a validating officer or authorized signatory.
IN WITNESS WHEREOF, Stewart Title Guaranty Company has caused its corporate name and seal to be affixed by its duly
authorized officers on the date shown in Schedule A.

Stewart
'

1.
2.

3.

4.

5.

* title guaranty company

The term mortgage, when used herein, shall include deed of trust, trust deed, or other security interest.
If the proposed Insured has or acquires actual knowledge of any defect, lien, encumbrance, adverse claim or other matter
affecting the estate or interest or mortgage thereon covered by this Commitment other than those shown in Schedule B hereof,
and shall fail to disclose such knowledge to the Company in writing, the Company shall be relieved from liability for any loss or
damage resulting from any act of reliance hereon to the extent the Company is prejudiced by failure to so disclose such
knowledge. If the proposed Insured shall disclose such knowledge to the Company, or if the Company otherwise acquires actual
knowledge of any such defect, lien, encumbrance, adverse claim or other matter, the Company at its option may amend Schedule
B of this Commitment accordingly, but such amendment shall not relieve the Company from liability previously incurred
pursuant to paragraph 3 of these Conditions and Stipulations.
Liability of the Company under this Commitment shall be only to the named proposed insured and such parties included under
the definition of insured in the form of policy or policies committed for and only for actual loss incurred in reliance hereon in
undertaking in good faith (a) to comply with the requirements hereof, or (b) to eliminate exceptions shown in Schedule B, or (c)
to acquire or create the estate or interest or mortgage thereon covered by this Commitment. In no event shall such liability
exceed the amount stated in Schedule A for the policy or policies committed for and such liability is subject to the insuring
provisions and Conditions and Stipulations and the Exclusions from Coverage of the form of policy or policies committed for in
favor of the proposed insured which are hereby incorporated by reference and are made a part of this Commitment except as
expressly modified herein.
This commitment is a contract to issue one or more title insurance policies and is not an abstract of title or a report of the
condition of title. Any action or actions or rights of action that the proposed Insured may have or may bring against the
Company arising out of the status of the title to the estate or interest or the status of the mortgage thereon covered by this
Commitment must be based on and are subject to the provisions of this Commitment.
The policy to be issued contains an arbitration clause. All arbitrable matters when the Amount of Insurance is $2,000,000 or
less shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the parties. You may
review a copy of the arbitration rules at http://www.alta.org
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Commitment For Title Insurance
Issued By

Schedule A
Commitment Number: 150560
Escrow Officer:
Mike Brandley
/. Effective date:

June 28, 2010 at 8:00 am

2. Policy or Policies to be issued:
(a) ALT A Owner's Policy (2006)
Proposed Insured:
(b) ALT A Loan Policy (2006)
Proposed Insured:

Amount of Insurance:
Premium:
Amount of Insurance:
Premium:

(c) Endorsements:
(d) Other:

Premium:

3. The estate or interest in the land described or referred to in this Commitment and covered herein is:
Fee Simple
4. Title to the said estate or interest in said land is at the effective date hereof vested in:
Sherwin K. Seamons and Jane C. Seamons, husband and wife as joint tenants
5. The land referred to in this Commitment is situated in the County of Cache State of Utah, and is described as
follows:
See "Exhibit A" attached hereto
Tax ID No: 10-076-0000
The following is shown for information purposes only:
The address of said property is:
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Stewart Title Guaranty Company

Legal Description
EXHIBIT "A"
Order Number: 150560

The Open Spaces and Detention Basins within Mount Sterling Estates Amended, described as follows:
Part of the West half of Section 15, Township 10 North, Range 1 West, Salt Lake Base & Meridian, U.S. Survey
described as follows: Beginning at a point on the Section line, said point being North 00o02'40" West along Section line
1431.30 feet from the Southwest corner of said Section 15; thence along said Section line North 00°02'40" West 1257.71
feet and North 00°01'03" West (North 00°04' 14" West) 1334.80 feet; thence South 89°36'3r East 2393.08 (2394.32)
feet to the West right-of-way line of State Highway 89-91, thence along said West line the following five (5) courses: (1)
South 32°52'34" West 297.90 feet, (2) South 28°39'52" West 593.88 feet to a point on a 12036.84 foot radius curve, the
center of which bears North 52°24'30" West, (3) Southwesterly along said curve to the right through a central angle of
08°36'40" a distance of 1809.04, (4) South 47°07,52" West 161.39 feet to a point on a 1910.08 foot radius curve the
center of which bears North 40°10'33" West, and (5) Southwesterly along said curve to the right through a central angle
of 21°28'30" a distance of 715.92 feet to the point of beginning.
Less and Excepting: Lots 1 thru 28, inclusive and all public roads as shown on the dedication plat of Mount Sterling
Estates Amended.
Also Less and Excepting: That portion along the South end of Aspen Way deed to Wellsville City by Quit Claim Deed
recorded January 24, 2007 as Entry No. 935408 in Book 1445 at page 968 of Official Records.
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SCHEDULE B
Section 1
Commitment Number: 150560

REQUIREMENTS
The following requirements must be met and completed to the satisfaction of the Company before its policy of title
insurance will be issued:
1. Payment to or for the account of the grantors or mortgagors of the full consideration for the estate or interest,
mortgage or lien to be insured.
2. Furnish proof of payment of all bills for labor and material furnished or to be furnished in connection with
improvements erected or to be erected.
3. Pay all general and special taxes now due and payable
4. Any matter in dispute between you and the Company may be subject to arbitration as an alternative to court action
pursuant to the rules of the American Arbitration Assoc, or other recognized arbitrator a copy of which is
available on request and can be obtained from the Company. Any decision reached by arbitration shall be binding
upon both you and Company. The arbitration award may include attorney's fees if allowed by state law and may
be entered as a judgment in any court of property jurisdiction.
5. This Commitment will be subject to defects, liens, encumbrances, adverse claims or other matters, if any created,
first appearing in the public records or attaching subsequent to the effective date hereof but prior to the date of the
proposed insured acquires for value of record the estate or interest or mortgage thereon covered by this
Commitment if not cleared prior to recordation of the insured interest.
6. Release(s), reconveyance(s), or satisfaction(s), of items to be paid off
7. Notice to Applicant: If the applicant desires copies of the documents underlying any exception to coverage shown
herein, the Company will furnish the same on request, if available, either with or without charge as appears
appropriate.
8. Notice to Applicant: The land covered herein may be serviced by districts, service companies and/or
municipalities, which assesses charges for water, sewer, electricity and any other utilities, etc. which are not
covered by this report or insured under a title insurance policy.
9. Pay us the premiums, fees and charges for the policy. In the event the transaction for which this commitment is
furnished cancels, the minimum cancellation fee will be $120.00.
10. Standard Exceptions 1 « 7 of Schedule /?, Section 2, will be eliminated from the ALT A Loan Policy and the ALT A
Homeowner's Policy upon satisfaction of any undenvriting requirements.
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Stewart Title Guaranty Comvanv

SCHEDULE B
Section 2
Commitment Number: 150560
This policy does not insure against loss or damage (and the Company will not pay loss or damage, costs, attorney's
fees or expenses) which arises by reason of:
Standard Exceptions
1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes
or assessments on real property or by the public records. Proceedings by a public agency which may result in
taxes or assessments, or notices of such proceedings, whether or not shown by the records of such agency or by
public record.
2. Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by
an inspection of the land or by making inquiry of persons in possession thereof
3. Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.
4. Any encroachment, encumbrance, violation, or adverse circumstances affecting the title that would be disclosed
by an accurate and complete land survey of the land and not shown by the public records.
5. (a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance
thereof; (c) water rights, claims or title to water, whether or not the matters excepted under (a), (b) or (c) are
shown by the public records.
6. Any lien, or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed by law and
not shown by the public records.
7. Any adverse claim based upon the assertion that: a) Some portion of the land forms the bed or bank of a
navigable river or lake, or lies below the mean high water mark thereof; b) the boundary of the land has been
affected by a change in the course or water level of a navigable river or lake; c) The land is subject to water rights,
claims or title to water and to any law or governmental regulation pertaining to wetlands, d) easements for use of
the surface of waters on the land for fishing, boating, swimming or similar activity.
Special Exceptions
8. Taxes for the year 2010 now a lien, not yet due. Tax ID No. i 0-076-0000
Taxes for the year 2009 are DELINQUENT in the amount of $22.16 plus interest, fees and penalties. Tax ID
No, 10-076-0000
Subsequent DELINQUENCIES were added to said sale as follows:
The year 2008, $23.44, plus interest, penalty and costs.
9. Said property is included within the boundaries of Wellsville City #4 and Cache County and is subject to the charges
and assessments thereof.
10. Subject to any and all re-assessments by the County Treasurer, by reason of an incorrect assessment during a
previous year.
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SCHEDULE B
Section 2
Commitment Number: 150560

11. Except all water, water rights, claims or title to water.
12. Excepting all oil, gas and other minerals of every kind and description underlying the surface of the land.
13. Fees, Assessments, and Transfer Fees, if any, due the Mount Sterling Estates Homeowners Association.
14. Possible irrigation ditches along the State Highway as permission was granted in Deeds to State Road Commission,
recorded January 21, 1947, as Entry No. 223918, in Book 84, Page 406, and recorded January 21, 1947, as Entry No.
223921, in Book 84, Page 408, and recorded October 5, 1950, as Entry No. 247872, in Book 90, Page 359, of Official
Records, to relocate outside the right of way, all irrigation ditches existing within the limits of said right of way.
15. Non-access to or from said property from State Highway as set forth and/or reserved in that certain Documents
recorded January 21, 1947, as Entry No. 223918, in Book 84, Page 406, and recorded January 21, 1947, as Entry No.
223921, in Book 84, Page 408, and recorded October 5, 1950, as Entry No. 247872, in Book 90, Page, and recorded
September 2, 1992, as Entry No. 563454, in Book 536, Page 17, of Official Records.
No access line as shown on recorded plat of Mount Sterling Estates Amended.
16. Easement and right of way upon the terms and conditions therein provided, in favor of William Lindley and John S.
Sloan, recorded August 27, 1973 as Entry No. 374691, in Book 158, Page 175, of Official Records, (no exact location
shown)
17. Easement and right of way upon the terms and conditions therein provided, in favor of Wellsville City Corporation,
recorded May 26, 1994 as Entry No. 602471, in Book 613, Page 1045, of Official Records.
18. Subject to easements, building setback lines, restrictions, dedications or offer for dedications if any, conditions of
approval if any, and notes if any, all as set forth on the recorded plat.
19. Some Open Spaces are to be maintained in their natural states and some Open Space is for Agricultural use as notated
on the recorded plat.
20. A 20 foot easement for existing waterline, a 15 foot easement for maintenance of existing waterlines, a 20 foot sewer
line easement, detention basins and walking trails, all as shown and set forth on the recorded plat.
21. Subject to a Conditional Use Permit, upon the terms and conditions therein provided, recorded September 14, 1993,
as Entry No. 584040, in Book 578, Page 251, of Official Records.
22. Covenants, Conditions, Restrictions, Easements, and assessments, if any, recorded December 29, 2004 as Entry No.
880350, in Book 1334, Page 1402, of Official Records, but deleting restrictions, if any, based on race, color, religion
or national origin. (Copies will be provided upon request, with a possible fee for voluminous copies)
23. The interest, if any, of Wellsville City in and to the "walking trail" as shown on the recorded plat by virtue of that
certain Vacation and Abandonment of Walking Trail upon the terms and conditions shown therein, recorded July 14,
2005 as Entry No. 894910 in Book 1362 at Page 768.
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SCHEDULE B
Section 2
Commitment Number: 150560
24. There is no recorded means of ingress or egress to a public road from said property and it is assumed that there exists
a valid and subsisting easement for that purpose over adjoining properties, but the Company does not insure against
any rights based on a contrary state of facts.(Affects that portion of Open Space lying South and West of lots 20 thru
28)
25. A Judgment for $25,841.91, docketed June 25, 2004 under Case No. 048400506 in the Fourth District Court, State of
Utah, County of Utah, Utah Department, also recorded in the Cache County Recorder's Office on July 16, 2004, as
Entry No. 866996, showing Sherwin K. Seamons and Jane C. Seamons as DEBTOR and Creative Window Design,
Inc./Robin Sutherland as CREDITOR.
26. Notice of Interest in favor of Stephen L. Brandley recorded September 22, 2006, as Entry No. 926799, in Book 1427,
Page 1659, of Official Records.
27. Any matters that might be disclosed by an accurate survey of said premises.
28. This Report is for informational purposes only.
NOTE: Judgments have been checked against the following:
Sherwin K. Seamons and Jane C. Seamons
Judgments were found and are shown above on Schedule B, Part 2.
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PRIVACY POLICY NOTICE
WHAT DO/DOES BONNEVILLE SUPERIOR TITLE DO WITH YOUR PERSONAL INFORMATION?

1

Federal and applicable state law and regulations give consumers the right to limit some but not all sharing. Federal and applicable state law
regulations also require us to tell you how we collect, share, and protect your personal information. Please read this notice carefully to
understand how we use your personal information. This privacy notice is distributed on behalf of Stewart Title Guaranty Company and its
affiliates ("Bonneville Superior Title Company"), pursuant to Title V of the Gramm-Leach-Bliley Act (GLB A)
The types of personal information we collect and share depend on the product or service that you have sought through us. This information can
include social security numbers and driver's license number.
All financial companies, such as Bonneville Superior Title Company , need to share customers' personal information to run their everyday
business—to process transactions and maintain customer accounts. In the section below, we list the reasons that we can share customers'
personal information; the reasons that we choose to share; and whether you can limit this sharing.
Do we share?

Can you liifut'this!
sharing?

For our everyday business purposes— to process your transactions and maintain your account. This
may include running the business and managing customer accounts, such as processing transactions,
mailing, and auditing services, and responding to court orders and legal investigations.

Yes

No

For our marketing purposes— to offer our products and services to you.

Yes

No

For joint marketing with other financial companies

No

We don't share

For our affiliates' everyday business purposes— information about your transactions and
experiences. Affiliates are companies related by common ownership or control. They can be financial
and nonfinancial companies.

Yes

No

For our affiliates' everyday business purposes— information about your creditworthiness.

No

We don't share

For our affiliates to market to you

Yes
No

^Reasons we can share your personal iitforihiatidii^ ^
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For nonaffiliates to market to you. Nonaffiliates are companies not related by common ownership or
control. They can be financial and nonfinancial companies.

I

No

j

I

We don't share i

We may disclose your personal information to our affiliates or to nonaffiliates as permitted by law. If you request a transaction with a
nonaffiliate, such as a third party insurance company, we will disclose your personal information to that nonaffiliate. [We do not control their
subsequent use of information, and suggest you refer to their privacy notices.]

\ Sharing practices
How often do/does Bonneville Superior Title
Company notify me about their practices?

We must notify you about our sharing practices when you request a transaction.

How do/does Bonneville Superior Title Company
protect my personal information?

To protect your personal information from unauthorized access and use, we use security
measures that comply with federal and state law. These measures include computer, file,
and building safeguards.

How do/does Bonneville Superior Title Company
collect my personal information?

We collect your personal information, for example, when you
• request insurance-related services
• provide such information to us

What sharing can I limit?

Contact Us

STG Privacy Notice 2 (Rev 1-26-09)

We also collect your personal information from others, such as the real estate agent or
lender involved in your transaction, credit reporting agencies, affiliates or other
companies,
Although federal and state law give you the right to limit sharing (e.g., opt out) in certain J
instances, we do not share your personal information in those instances.
|

If you have any questions about this privacy notice, please contact us at: 801-774-55 i I , 1518 North Woodland Park
Drive, Layton, Utah 84041
_ _
_
.
„
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Exhibit D
Wellsville City Subdivision
Ordinance
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EXHIBIT ."A"

16.20.030

by dividing the service area of the bridge
into the area of the land being developed by
the subdivider.

16.20.040
Open space.
A. Applicants for the development of
any land within the city shall be required to
set-aside sensitive lands or potentially sensitive lands as open space as defined in this
title. Except that, set-asides for common
open space shall not be required within the
town center area (as shown on the official
master plan) in that the area lacks the ability to have contiguous open space and many
building lots occupy small development
parcels in a built-up area.

D. Road Dedications and Reservations.
1. New Perimeter Streets. Street systems
in new subdivisions shall be laid out to
align with the existing city grid except
where sensitive lands are deem to be reserved by the planning commission. Where
an existing half-street is adjacent to a new
subdivision, the other half of the street shall
be improved and dedicated by the subdivider. The city council may authorize a new
perimeter street where the subdivider
improves and dedicates the entire required
street right-of-way width its own subdivision boundaries provided alignment with
existing and future roads.
2. Widening and Realignment of Existing Roads. Where a subdivision borders an
existing narrow road or when the master
plan, official map or zoning setback regulations indicate plans for realignment or
widening a road that would require use of
some of the land in the subdivision, the
applicant shall be required to improve and
dedicate at its expense those areas for widening or realignment of those roads. Frontage roads and streets as described above
shall be improved and dedicated by the
applicant at its own expense to the full
width as required by these subdivision
regulations when the applicant's development activities contribute to the need for the
road expansion. Land reserved for any road
purposes may not be counted in satisfying
yard or area requirements of the zoning
ordinance whether the land is to be dedicated to the city in fee simple or an easement
is granted to the city. (Ord. 98-22 (part))

B. Open space shall be provided wherever sensitive lands or potentially sensitive
lands exist. Also open space shall be located wherever it is deemed necessary by the
planning commission to connect adjacent
existing or future open space. In addition,
the developer may locate open space where
ever desirable for the homeowners of the
planned residential subdivision. Existing
open space outside the proposed area shall
not be used in determining the allowed
dwelling units for the planned residential
subdivision.
1. Minimum Percentage of Open Space.
The minimum percentage of land that shall
be designated as permanent open space, not
to be further subdivided, and protected
through a conservation easement held by the
city or by a recognized land trust,
conservancy, or homeowners association
shall be as specified below:

336-27
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16.20.040

Zone

tive describing ownership, use and maintenance responsibilities shall be submitted for
all common and public improvements, utilities, and open space within undivided lands.
2. Ownership Standards. Undivided
lands within a development shall be owned,
administered and maintained by any of the
following methods, either individually or in
combination, and subject to approval by the
city:

Percentage of
Open Space Required
(percent)

RCA
RA-5
RA-1
RA-1/2
R-l-12
All other residential
zones
Commercial, Industrial
and Manufacturing

50
50
40
35
30
30

a. Offer of Dedication. The city shall
have the first and last offer of dedication of
undivided lands in the event such land is to
be conveyed. Dedication shall take the form
of a fee simple ownership. The city may,
but shall not be required to accept undivided lands provided that:
i. Such land is accessible to the residents of the city;
ii. There is no cost of acquisition other
than any cost incidental to the transfer of
ownership such as title insurance; and
iii. The city agrees to and has access to
maintain such lands. Where the city accepts
for dedication undivided lands that contain
improvements, the city may require the
posting of financial security to ensure satisfactory functioning and structural integrity
of improvements for a term not to exceed
eighteen months from the date of acceptance of dedication. The amount of financial
security shall not exceed fifteen percent of
the actual cost of installation of such improvements.
b. Homeowners' Association. The undivided lands and associated facilities may be
held in common ownership by a homeowners' association. The association shall be
formed and operated under the following
provisions:
i. The developer shall provide a description of the association including its

20

2. All undivided open space on any lot
capable of further subdivision shall be restricted from further subdivision through a
permanent conservation easement, in a form
acceptable to the city and recorded in the
county recorder's office.
3. At least twenty-five percent of the
minimum required open space shall be
suitable for active recreation purposes, and
not more than fifty percent shall be used for
active recreation in order to preserve a
proportion of natural areas on the site. The
purpose for which open areas are proposed
shall be documented by the applicant.
C. Type of Ownership Allowed in Open
Space
1. General. Different ownership and
management options apply to the permanently protected open space created through
the planned residential subdivision process.
The open space of sensitive lands or potentially sensitive lands shall remain undivided
and may be owned and managed by a
homeowners' association, the city, or a
recognized land trust or conservancy. A
public land dedication, not exceeding ten
percent of the total parcel size, may be
required by the city through the sensitive
lands to facilitate trail connections. A narra-
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16.20.040

bylaws and methods for maintaining the
undivided lands;
ii. The association shall be organized by
the developer and be operated with financial
subsidization by the developer, before the
sale of any lots within the development;

(B) That the undivided lands to be leased
shall be maintained for the purposes set
forth in this title, and,
(C) That die operation of facilities within
the undivided lands may be for the benefit
of the residents only, or may be open to the
residents of the city, at the election of the
developer and/or homeowners association,
as the case may be.

iii. Membership in the association is
automatic (mandatory) for all purchasers of
homes or lots therein and their successors.
The conditions and timing of transferring
control of the association from developer to
homeowners shall be identified;
iv. The association shall be responsible
for maintenance of insurance and taxes on
undivided lands, enforceable by liens placed
by the city;
v. The members of the association shall
share equitably the costs of maintaining and
developing such undivided lands. Shares
shall be defined within the association bylaws;
vi. In the event of a proposed transfer,
within the methods here permitted, of undivided lands by the homeowners' association, or of the assumption of maintenance
of the undivided lands by the city, notice of
such action shall be given to all property
owners within the development;
vii. The association shall have or hire
adequate staff to administer common facilities and properly and continually maintain
the undivided lands;
viii. The homeowners' association may
lease undivided lands to any other qualified
person, or corporation; for operation and
maintenance of undivided lands by such
lease agreement shall provide:
(A) That the residents of the development
shall at all times have access to the undivided lands contained therein,

The lease shall be subject to the approval
of the city council and any transfer or as- .
signment of the lease shall be further subject to the approval of the city council.
Lease agreements shall be recorded with the
county recorder within thirty days of the
execution and a copy of the recorded lease
shall be filed with the city.
c. Transfer of Easements to a Private
Conservation Organization. With the permission of the city, an owner may transfer
easements or ownership to a private nonprofit organization, among whose purposes
it is to conserve undivided land provided
that:
i. The organization is acceptable to the
city, and is a bona fide conservation organization with perpetual existence;
ii. The conveyance contains appropriate
provision for proper reverter or retransfer in
event that organization becomes unwilling
or unable to continue carrying out its functions; and
iii. A maintenance agreement acceptable
to the city is entered into by the developer
and the organization.
3. Maintenance Standards,
a. The owner of the undivided lands
shall be responsible for maintenance and the
raising of all moneys required for operations, maintenance or physical improvements to the undivided lands through annual
dues, special assessments, tic. The mainte-
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16.20.040

be allowed only where identified and allowed within the approval documents. (Ord.
99-17 (part); Ord. 99-14 (part); Ord. 98-22
(part))

nance organization shall be authorized,
under its bylaws to place hens on the property of residents who fall delinquent in
payment of such dues, assessments, etc.
b. In the event that the maintenance
organization or any successor organization
shall, at any time after establishment of a
development containing undivided lands,
fail to maintain the undivided lands in reasonable order and condition in accordance
with the development plan, the city may
serve written notice upon the owner of
record, setting forth the manner in which
the owner of record has failed to maintain
the undivided land in reasonable condition.
c. Failure to adequately maintain the
undivided lands in reasonable order and
condition constitutes a violation of this title.
The city is authorized to give notice, by
personal delivery or by United States Postal
Service, to the owner or occupant, as the
case may be, of any violation directing the
owner to remedy the same within twenty
days. Further, the city shall be authorized to
assume maintenance of the undivided lands
in such a manner as it deems appropriate.
d. Should any bill or bills for maintenance of the undivided lands by the city be
unpaid by January 1 st of each year, a hen
shall be filed against the premises in the
same manner as other municipal claims. A
late fee of fifteen percent annually shall be
added to such bills.
4. Access by Public. Upon completion
of improvements within undivided lands,
the public shall have access to the open
spaces of the planned residential subdivision
at all times and all locations as approved in
the total design plan. At no time shall public access be denied unless unsafe conditions exist or unless approved by the city.
Public access within undivided lands shall

CWeUsvillc 3-00)

16.20.050

Drainage and storm
sewers.
A. General Requirements. The planning
commission shall not recommend for approval any plat of subdivision that does not
make adequate provision for storm and
flood water runoff channels or basins. The
stormwater drainage system shall be separate and independent of any sanitary sewer
system. Storm sewers, where required, shall
be designed by the rational method, or other
methods as approved by the planning commission, and a copy of design computations
shall be submitted along with plans. Inlets
shall be provided so that surface water is
not earned across or around any intersection, nor for a distance of more than six
hundred feet in the gutter. When calculations indicate that curb capacities are exceeded at a point, no further allowance shall
be made for flow beyond that point, and
basins shall be used to intercept flow at that
poinL Surface water drainage patterns shall
be shown for each and every lot and block.
B. Grading and Drainage Plan. A grading and drainage plan shall be prepared by
a professional engineer registered in the
state. The plan shall include at least the
following:
1. A map of the entire site with existing
and proposed contours using a minimum of
five foot contour intervals at the same scale
as the concept plan;
2. Proposed plans and locations of all
surface and subsurface drainage devices,
walls, dams, sediment basins, storage reservoirs and other protective devices to be
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NOTICE OF SUBDIVISION ORDINANCE VIOLATION
RE: OPEN SPACE OWNERSHIP REQUIREMENTS
IN THE MOUNT STERLING ESTATES SUBDIVISION
AS AMENDED

The undersigned, BRUCE L. JORGENSEN, OLSON & HOGGA.N, P.C., are the attorneys for
WELLSVTLLE CITY CORPORATION and at the direction of WELLSVILLE CITY Officials, have
caused this Notice of Subdivision Ordinance Violation Re: Open Space Ownership Requirements in the
Mount Sterling Estates Subdivision as Amended to be prepared and recorded in the Recorder's Office
°
Ent 1 0 2 6 0 1 3 Bk 1 6 2 9 Pg I8SS
for Cache County, Utah, as follow:
Date: 30-M-2010 03:34 PH Fee $24.00
C a c h e C o u n t y , UT
ftichael Sleed, Eec. - Filed 8y GC
1.
Sherwin K. Seamons and Jane C. Seamons, ("Seamons" hereafterjuusoana ana
the owners of the following described real property:
The Open Spaces and Detention Basins within Mount. Sterling Estates Amended, described as
follows:
Part of the West half of Section 15, Township 10 North, Range 1 West, Salt Lake Base &
Meridian, U.S. Survey described as follows: Beginning at a point on the Section line, said point
being North 00°02'4(T West along Section line 1431.30 feet from the Southwest comer of said
Section 15; thence along said Section line North 00°02'40" West 1257.71 feet and North
00°0r03" West (North 00°04'14" West) 1334.80 feet; thence South 89°36'32" East 2393.08
(2394.32) feet to the West right-of-way line of State Highway 89-91, thence along said West line
the following five (5) courses: (1) South 32052,34,, West 297.90 feet, (2) South 28°39'52" West
593,88 feet to a point on a 12036.84 foot radius curve, the center of which bears North 52°24'30r'
West, (3) Southwesterly along said curve to the right through a central angle of QS°36'40" a
distance of 1809.04 feet, (4) South 47°07'52" West 161.39 feet to a point on a 1910.08 foot
radius curve the center of which bears North 40°10'33" West, and (5) Southwesterly along said
curve to the right through a central angle of 21°28,30" a distance of 715.92 feet to the point of
beginning.
Less and Excepting: Lots 1 thru 28, inclusive and all public roads as shown on the dedication
plat of Mount Sterling Estates Amended.
Also Less and Excepting: That portion along the South end of Aspen Way deed to Wellsville
City by Quit Claim Deed recorded January 24, 2007 as Entry No. 935408 in Book 1445 at page
968 of Official Records.
2.

The real property described in Paragraph 1, above, has been developed into the Mount

Sterling Estates Subdivision, the onginal Final Plat for which was recorded with the Cache County
Recorder on May 29, 2003 as Entry No. 826413, and Abstract No. 2003-1678. Subsequently, a second
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Final Plat titled Mount Sterling Estates Amended, was recorded on August 11, 2004, with the Cache
County Recorder's Office as Entry No. 869243, and Abstract No. 2004-1838.
3.

During the approval process completed by the Seamons with Wellsville City for the

Mount Sterling Estates Subdivision, the Seamons, as the Developer, signed a Development Agreement
dated May 20, 2003, with Wellsville City and Paragraph 1 of said Agreement states the following:
"1.
Developer to Comply with Subdivision Ordinances. Developer agrees
to be bound by and comply fully with all the provisions of the Subdivision
Ordinances and approved Plans and Specifications for the Project,
4.

The development of the Mount Sterling Estates Subdivision was and is subject to Section

16.20.040, entitled Open Space, of the Wellsville City Subdivision Ordinance, which required the
designation of certain areas of Open Space within the Mount Sterling Estates Subdivision and specified
the type of ownership allowed or required for the Open Space designated.

Ownership by a

homeowners' association, the City or a recognized land trust or conservancy are the only types of
ownership allowed for any designated Open Space and ownership by the individual developers is not
permitted. A copy of the referenced section of the Wellsville City Subdivision Ordinance, Section
16.20.040 is attached to this Notice as Exhibit A and incorporated herein by reference.
5.

A reduced size copy of the Mount Sterling Estates Amended Final Plat is attached to this

Notice as Exhibit B and incorporated herein by reference. The referenced Final Plat shows three areas
of Open Space which total approximately 35.5 acres and at the time this Notice was prepared and
recorded with the Cache County Recorder's Office, said Open Space remained titled in the names of
Sherwin K. Seamons and Jane C. Seamons, husband and wife, in their individual capacities contrary to
the requirements of the Wellsville City Subdivision Ordinance, almost six years after the original Final
Plat for the Mount Sterling Estates Subdivision was recorded and in violation of the requirements of the
Development Agreement referred to in Paragraph 3, above.
6.

Notice is hereby given that by reason of their failure to transfer title to the referenced

open space in the Mount Sterling Estates Subdivision to an appropriate entity as required by the
referenced Wellsville City Subdivision Ordinance, the Seamons are in violation of said Ordinance and
Development Agreement. Notice is also hereby given of the City's statutory and contractual rights to
require that title to said Open Space be transferred in accordance with the requirements of the City's
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Subdivision Ordinance, and in accordance with the Seamons agreement in said Development Agreement
to be bound by and comply fully with all provisions of the City's Subdivision Ordinances and approved
plans and specifications for the Mount Sterling Estates Subdivision Project.
7.

All prospective purchasers and/or transferees of the above-described Open Space are

encouraged to contact Wellsville City officials at 75 East Mam Street, P. 0. Box 6, Wellsville, Utah
84339, at telephone number (435) 245-3686 and/or at the City's fax number (435) 245-7958, regarding
all questions related to the above-reference Open Space and the City's claim of an interest therein, as
stated in this Notice.
8.

This Notice is executed with the understanding and intention that the Development

Agreement restrictions, as referenced above, and all applicable provisions of the Wellsville City
Ordinances shall be binding upon the current owners of the above-described Open Space in the Mount
Sterling Estates Subdivision and upon all successors in interest, the same to be covenants running with
and binding on the above-described real properly, unless and until released by Wellsville City.
DATED this 30th day of July, 2010.
OLSON & HOGGAN, P.C.

By:
Bruce L. Jorgen
Attorneys for

lie City Corporation

STATE OF UTAH
COUNTY OF CACHE

:ss
)

On this 30th day of July, 2010, personally appeared before me BRUCE L. JORGENSEN of
OLSON & HOGGAN, P.C, the signer of the within instrument, who duly acknowledged to me that he
executed the same as attorney for Wellsville City Corporatic

otary Public

J:\BLJx.WELLSV!LLE\Mi.Sle:!ing\Noiice Ord.VioL.doc
N-! 11.28

MELISSA D.ELIZARDE
NOTARY PUBLIC • STATE OF UTAH
My Comm. Exp. Q t / I J t f O U
Commtaton#S81449
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EXHIBIT "A"

16.20.030

by dividing the service area of the bridge
into the area of the land being developed by
the subdivider.

16.20.040
Open space.
A. Applicants for the development of
any land within the city shall be required to
set-aside sensitive lands or potentially sensitive lands as open space as defined in this
title. Except that, set-asides for common
open space shall not be required within the
town center area (as shown on the official
master plan) in that the area lacks the ability to have contiguous open space and many
building lots occupy small development
parcels in a built-up area.

D. Road Dedications and Reservations.
1. New Perimeter Streets. Street systems
in new subdivisions shall be laid out to
align with the existing city grid except
where sensitive lands are deem to be reserved by the planning commission. Where
an existing half-street is adjacent to a new
subdivision, the other half of the street shall
be improved and dedicated by the subdivider. The city council may authorize a newperimeter street where the subdivider
improves and dedicates the entire required
street right-of-way width its own subdivision boundaries provided alignment with
existing and future roads.
2. Widening and Realignment of Existing Roads. Where a subdivision borders an
existing narrow road or when the master
plan, official map or zoning setback regulations indicate plans for realignment or
widening a road that would require use of
some of the land in the subdivision, the
applicant shall be required to improve and
dedicate at its expense those areas for widening or realignment of those roads. Frontage roads and streets as described above
shall be improved and dedicated by the
applicant at its own expense to the full
width as required by these subdivision
regulations when the applicant's development activities contribute to the need for the
road expansion. Land reserved for any road
purposes may not be counted in satisfying
yard or area requirements of the zoning
ordinance whether the land is to be dedicated to the city in fee simple or an easement
is granted to the city. (Ord. 98-22 (part))

B. Open space shall be provided wherever sensitive lands or potentially sensitive
lands exist. Also open space shall be located wherever it is deemed necessary by the
planning commission to connect adjacent
existing or future open space. In addition,
the developer may locate open space where
ever desirable for the homeowners of the
planned residential subdivision. Existing
open space outside the proposed area shall
not be used in determining the allowed
dwelling units for the planned residential
subdivision.
1. Minimum Percentage of Open Space.
The minimum percentage of land that shall
be designated as permanent open space, not
to be further subdivided, and protected
through a conservation easement held by the
city or by a recognized land trust,
conser/ancy, or homeowners association
shall be as specified below:
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4 District Court - Provo
Utah County, State of Utah
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4TH DISTRICT COURT - PROVO
UTAH COUNTY, STATE OF UTAH
CREATIVE WINDOW DESIGN INC vs. SHERWIN K SEAMONS
CASE NUMBER 048400506 SC denovo District

CURRENT ASSIGNED JUDGE
JAMES R TAYLOR
Division 7
PARTIES
Plaintiff- CREATIVE WINDOW DESIGN INC
Plaintiff - ROBIN SUTHERLAND
Defendant - SHERWIN K SEAMONS
Represented by: L BRENT HOGGAN
Represented by: MICHAEL L HUTCHINGS
ACCOUNT SUMMARY
TOTAL REVENUE Amount Due:
Amount Paid:
25.00
Credit:
0.00
Balance:
0.00

25.00

REVENUE DETAIL - TYPE: VIDEO TAPE COPY
Amount Due:
15.00
Amount Paid:
15.00
Amount Credit:
0.00
Balance:
0.00
REVENUE DETAIL - TYPE: POSTAGE-COPIES
Amount Due:
3.00
Amount Paid:
3.00
Amount Credit:
0.00
Balance:
0.00
REVENUE DETAIL - TYPE: CERTIFIED COPIES
Amount Due:
3.00
Amount Paid:
3.00
Amount Credit:
0.00
Balance:
0.00
REVENUE DETAIL - TYPE: CERTIFICATION
Amount Due:
4.00

Printed: 05/17/11 15:03:54
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CASE NUMBER 048400506 SC denovo District

Amount Paid:
Amount Credit:
Balance:

4.00
0.00
0.00

CASE NOTE

PROCEEDINGS
03-26-04 Case filed
03-26-04 Filed: Notice of Appeal
03-31-04 Judge DEREK P PULLAN assigned.
04-06-04 Filed: Motion to Dismiss Appeal
04-12-04 Notice - NOTICE for Case 048400506 ID 1761028
TRIAL DE NOVO is scheduled.
Date: 06/17/2004
Time: 09:00 a.m.
Location: Third floor, Rm 303
FOURTH DISTRICT COURT
125 N 100 W
PROVO,UT 84601
Before Judge: DEREK P PULLAN
04-12-04 TRIAL DE NOVO scheduled on June 17, 2004 at 09:00 AM in Third
floor, Rm 303 with Judge PULLAN.
04-15-04 Filed: Affidavit of Motion to Change Hearing Date
04-15-04 Filed: Motion to Change Hearing Date
04-19-04 Filed: Memorandum in Support of Motion for change of Venue
04-19-04 Filed: Defendants Motion for change of Venue
04-19-04 Filed: Affidavit of Sherwin K. Seamons and Jane C. Seamons
04-27-04 Filed: Motion to Object Change of Venue
05-06-04 Filed: Reply to Plaintiffs Answer to Motion for Change of Venue
05-06-04 Filed: Affidavit of Sherwin K. Seamons in Support of Defendants
Reply Memorandum
05-06-04 Filed: Notice to Submit for Decision
05-07-04 Filed: Notice to Submit for Decision
05-12-04 Filed order: Memorandum Decision
Judge DEREK P PULLAN
Signed May 11,2004
06-17-04 Fee Account created
Total Due:
15.00
06-17-04 Fee Account created
Total Due:
3.00
06-17-04 VIDEO TAPE COPY
Payment Received:
15.00
Note: 20.00 cash tendered.
06-17-04 POSTAGE-COPIES
Payment Received:
3.00
06-17-04 Minute Entry - Minutes for Trial De Novo
Judge: DEREK P PULLAN
Clerk: reannunn
PRESENT
Plaintiffs): ROBIN SUTHERLAND
CREATIVE WINDOW DESIGN INC

Printed: 05/17/11 15:03:54
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CASE NUMBER 048400506 SC denovo District

Defendant(s): SHERWIN K SEAMONS
Defendant's Attorney(s): MICHAEL L HUTCHINGS
Video
Tape Number: 50 Tape Count: 9:05

TRIAL
This matter comes before the court for a Trial De Novo.
All witnesses are sworn.
The plaintiffs' call Robin Sutherland, Chris Sutherland, Lane
Christensen, and Dennis Madison.
Mr. Hutchings calls Ms. Seamons and Sherwin Seamons.
Exibits 1-7 are offered and received.
Plaintiffs' submit closing statements.
Mr. Hutchings submits closing statements.
The Court takes this matter under advisement.
06-25-04 Filed order: Order and Judgment
Judge DEREK P PULLAN
Signed June 24, 2004
06-25-04 Note: Exhibits returned to parties. They were sent with a copy
of the final order and judgment.
06-25-04 Case Disposition is Judgment
Disposition Judge is DEREK P PULLAN
06-25-04 Judgment #1 Entered $ 2203.49
Note: Interest at 3.28% annually
Creditor: CREATIVE WINDOW DESIGN INC
Debtor: JANE C SEAMONS
Creditor: ROBIN SUTHERLAND
Debtor: SHERWIN K SEAMONS
2,133.49 Principal
70.00 Costs
2,203.49 Judgment Grand Total
06-28-04 Filed: Tape Request - completed and mailed
07-08-04 Judge ANTHONY W. SCHOFIELD assigned.
07-14-04 Fee Account created
Total Due:
3.00
07-14-04 Fee Account created
Total Due:
4.00
07-14-04 CERTIFIED COPIES
Payment Received:
3.00
07-14-04 CERTIFICATION
Payment Received:
4.00
08-04-04 Issued: Writ of Garnishment (Wages)
Clerk melindan
08-09-04 Filed order: Affidavit of Impecuniosity - approved
Judge CLAUDIA LAYCOCK
Signed August 09, 2004
08-20-04 Filed return: Writ of Garnishment
Party Served: M & T Mortgage
Service Type: Personal
Service Date: August 05, 2004

Printed: 05/17/11 15:03:54
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CASE NUMBER 048400506 SC denovo District

12-31-04 Judge STEVEN L. HANSEN assigned.
06-30-05 Judge JAMES R TAYLOR assigned.

Printed: 05/17/11 15:03:54
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Abstract for parcel number 10-076-0000 in Cache County, Utah

Grantees

Grantors

Kind of Inst Entry #
Consideration Book/Pg

WELLSVILLE CITY
SEAMONS, SHERWIN K MTC OF
& JANE C
SUBDIVISION
CORP
ORDINANCE
OLSON & HOGGAN, PC
VIOLATION
FOR
$0 .00

NTENNIAL BANK ?!

D.O.F.
T.O.F.

D.O.I.
(Image)

Affected
Entry #

l.0 2.iP.L?.
07/30/2010 07/30/2010
1629/1855 15:34

SEAMONS, SHERWIN K DEED OF
u JANE C
RECONVEYANCE
$0.00

1014135
01/11/2010 12/30/2009 11 5 3 / 0"? 4 <
1606/0508 11:06
[=H
802701

WHOM IT MAY
CONCERN

NTC OF
INTEREST
$0.00

926799
09/22/2006 09/22/2006
14 2 7/1659 16:29

SHERWIN Y. WELL.y a u L E CITY

VACATION U
ABANDONMENT
OF WALKING
TRAIL
$0.00

894910
07/14/2005 02/23/2005
1362/0768 11:54
|ff]

SEAMONS, SHERWIN K MOUNT STERLING
& JANE C
ESTATES AMENDED
*PLAT

AMENDED
SUBDIVISION
PLAT
$0 .00

369243
08/11/2004 05/02/2001
2004/1333 14:53
[=1

SEAMONS, SHERWIN K MOUNT STERLING
SUBDIVISION
Sc JANE C
ESTATES SUBD *PLAT PLAT
$0.00

326413
05/29/2003 05/02/2001
-2003/1678 11:25

BEANDLEY, STEPHEN
• L

& JANE

Parcel Number 10-048-0003 is a PARENT of 10-076-0000, 1 generation(s)

from

10-076-0000

:<?S^^&S^^&^^
CENTENNIAL BANK TR SEAMONS, SHERWIN K DEED OF
£c JANE C
RECONVEYANCE
$0.00

8 9088 8
05/23/2005 04/06/2005 1153/0740
1353/1863 16:02
g]
802700

RELIANCE ABSTRACT
CO, SUC TR

MOUNT STERLING
ESTATES LLC

DEED OF
RECONVEYANCE
$0 .00

805972
12/02/2002 10/24/2002 0914/0838
726248
1168/0105 15:10

PRISBREY
INVESTMENT CO

RELIANCE ABSTRACT
CO, SUC TR

SUBSTITUTION
OF TRUSTEE
$0 .00

305971
12/02/2002 10/24/2002 0914/0833
1168/0105 15:10
|f]
726248

CANONS, SHERWIN K CENTENNIAL BANK
JANE C

DEED OF TRUST 802701
10/29/2002 10/09/2002
$313,000.00
1153/0743 16:37
[=1

SEAMONS, SHERWIN K CENTENNIAL BANK
& JANE C

DEED OF TRUST 302700
10/29/2002 10/09/2002
$626,000.00
1153/0740 16:37
Iff]
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SEAMONS, SHERWIM K WARRANTY DEED 8 0 2 6 9 9
10/29/2002
& JANE C
$10.00
1153/0738 16:36

MOUNT STERLING
ESTATES LLC

10/15/2002
|f]

WEST,
TR

DAVID C,

SUC MOUNT STERLING
ESTATES LLC

CANCEL NOTICE 7 6 5 0 0 7
07/11/2001 07/09/2001
OF DEFAULT
1022/100114:19
g]
$0.00

1016/1037
763204
0914/0838
726248

WEST,
TR

DAVID C,

SUC MOUNT STERLING
ESTATES LLC

NOTICE OF
DEFAULT
$0 . 0 0

763204
06/15/2001 05/01/2001
1016/1037 15:19
[=1

G914/083E
726248

763203
06/15/2001 05/01/2001
1016/1036 15:18
W\

0914/0838
726243

DAVID C,

SUC SUBSTITUTION
OF TRUSTEE
$0.00

PRISBREY
INVESTMENT CO

WEST,
TR

MOUNT STERLING
ESTATES LLC

PRISBREY
TRUST DEED
INVESTMENT COMPANY $ 1 6 0 , 0 0 0 . 0 0

WSLLSVILLE CITY

WELLSVILLE 2 3
SHERWOOD HILLS

ANNEXATION
MAP
$0.00

706714
02/03/1999
1 9 9 9 / 1 2 3 5 11 : 18

01/27/1999
|jfj

WELLSVILLE CITY

WHOM I T MAY
CONCERN

ANNEX
ORDINANCE
$0.00

706713
02/03/1999
0869/0259 11:15

01/27/1999
[=]

MAUGHAN,

ELLA G

MOUNT STERLING
ESTATES LLC

WARRANTY DEED 6_93118
08/31/1998
$10.00
0833/0398 10:43

08/28/1998
[==]

MAUGHAN,

ELLA G

CACHE COUNTY
ASSESSOR

GREENBELT
APPLICATION
$0.00

519156
04/27/1995
0649/1015 16:47

04/27/1995
[fj|

MAUGHAN, ELLA G
GARRETT, W KEITH

MAUGHAN,

WARRANTY DEED 6097_98
10/06/1994
$10.00
0629/0405 13:35

10/06/1994
(=1

MAUGHAN, ELLA G
GARRETT, W KEITH

WELLSVILLE CITY
CORPORATION

WATER LIME
R/W &
EASEMENT
$10.00

602471
05/26/1994
0613/1045 08:55

05/25/1994
pi

MAUGHAN, ELLA G
GARRETT, W KEITH

CACHE COUNTY
ASSESSOR

GREENBELT
APPLICATION
$0.00

5 9 9770
0608/0553

CACHE COUNTY
ZONING

CONDITIONAL
USE PERMIT
$0.00

584040
09/14/1993 09/10/1993
0578/0251 10:19
pi

.ADMINISTRATOR

JOHNSON, LEGRAND
CONSTRUCTION CO
MAUGHAN, ELLA G

MAUGHAN, ELLA G
GARRETT, W KEITH

CACHE COUNTS
ASSESSOR

GREENBELT APP 573935
03/30/1993 03/30/1993
$0.00
0556/0314 11:43
(=1

ELLA G

72 6 24 8
10/18/199 9 10/18/1999
0914/0838 12:11
g l

04/15/1994
10:48
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P a r c e l Number 1 0 - 0 4 8 - 0 0 2 3 i s a PARENT of
mmm^m^m^ i* .•:;.:•-; »•. --v: -r,ym-;m

10-048-0003, 2 g e n e r a t i o n ( s )

from

10-076-0000

•^-•^<m^^m

FINANCIAL SERVICES MOUNT STERLING
DIVERSIFIED INC
ESTATES LLC

WARRANTY DEED 693117
08/31/1998 08/28/1998
$10.00
0833/0396 10:48
(=1

GARRETT, W KEITH

FINANCIAL SERVICES WARRANTY DEED 693116
08/31/1998 07/01/1998
DIVERSIFIED
$10.00
083 3/03 95 10:4 8
[==]

GARRETT, W KEITH

CACHE COUNTY
ASSESSOR

GREENBELT
APPLICATION
$0 .00

MAUGHAN, ELLA G
GARRETT, W KEITH

GARRETT, W KEITH

WARRANTY DEED 609797
10/06/1994 10/06/1994
$10.00
0629/0404 13:33
IM1

Parcel Number 10-076-0000

619592
05/08/1995 05/08/1995
0650/096 7 14:36
g]

is a PARENT to the following parcels:

10-076-0001
10-076-0002
10-076-0003
10-076-0004
10-076-0005
10-076-0006
10-076-0007
10-076-0003
10-076-0009
10-076-0010
10-076-0011
10-076-0012
10-076-0013
10-076-0014
10-076-0015
10-076-0016
10-076-0017
10-076-0018
10-076-0019
10-076-0020
10-076-0021
10-076-0022
10-076-0023
10-076-0024
10-076-0025
10-076-0026
10-076-0027
10-076-0023
10-076- 1000
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18 358
property. Mr. Hulse has a non-working car parked in the gravel This car has all of its tires, is licensed and
registered, but he doesn't have the money to fix the car at the present time. Mr. Bates stated that it is a
judgment call on the person that has volunteered to enforce this code, Mr, Sorensen stated that every time
the horse trailer is used, he parks it in a different location, or a different direction, so that the individual can
tell that the bone trailer has been moved- Jay Nielson stated that he recommends enforcing the code
because there is a desire for citizens to use the public right-of-way for storage. Mayor Bailey stated that he
has discussed with the individual enforcing the code, and so far, all he has done is written letters, Colin
Harrison stated that the code is to prevent parking on the street right-of-way, or to only park on the street
right-of-way for short periods of time. Mr. Leathara stated that the purpose is to load or unload a trailer,
and then put the trailer away. Mr. Harrison stated that either the ordinance or the letter is not clear enough
and needs to tell the individual that whatever is parked in the street rigbt-of-way needs to be moved and stay
off of the street rigbt-of-way. Mayor Bailey stated that a trailer is more app to get a letter than a car. Mr.
Bates stated that trailers need to be parked behind the front corner of a home. Mr. Leatham stated that the
City is not picking on anyone, but trailers can't be parked on the street rigbt-of-way. Mr. Neilson thanked
ti* City Council and appreciated their time.
The City Council considered for approval the concept plan for the Reynolds subdivision at 39 East 300
South consisting of a total of 3 lots (2 additional building lots). Carl Leatham stated that there were no
concerns from the Planning Commission, and they approved it as written. John Bostock stated that Mr. and
Mrs. Reynolds would like to build a new home on lot #2, and the jog in the property lines are so that they
have the proper frontage. After discussion, Carl Leatham made a motion, seconded by Ron Case, to
approve the concept plan for the Reynolds subdivision at 39 East 300 South consisting of a total of 3 lots (2
additional building lots).

YEA 4

NAY <f

Gary Bates
Ron Case
Colin Harrison
Carl Leatham
Stephen Brandley met with the City Council to discuss developing a piece of the open space in the Mt
Sterling Estates subdivision. Mr. Brandley stated that in the 15.6 acres of open space, he would like to
develop it into 6 lots, and donate the rest of the open space to Wellsville City. Mr. Brandley stated that be
doesn't know if the City is willing or can do this. Ron Case stated that he is personally opposed to this
because Wellsville City would be setting a bad precedence, and people would be unable to trust the City in
the future, Mr, Brandley stated that the open space is currently privately held. Carl Leatham stated that be
is personally concerned because there are 3 options for the open space, and it was never to be left as
privately held. Mr. Brandley stated that Sherwin Seamons is offering the open space to him as part of a law
suit filed by Mr. Brandley against Sberwin Seamons, Mr, Leatham stated that Mr. Seamons can't offer the
open spa^be^ausejtejio*^
Mr. Brandley IStedlhat Sherwin Seamons ITdieTn^mdulr^^
owns tficTopen space^STthe Mt Sterling Estates subdivision, and the City should move on it. Mr. Case
asked what the City should do. Mr. Brandley stated that it should be discussed with the City Attorney,
Bruce Jorgensen, and some filing should be done on the property. After discussion, Ron Case made a
motion, seconded by Carl Leatham, to discuss the 35.6 acres on open space in the Mt. Sterling Estates
subdivision with City Attorney Bruce Jorgensen, and have a filing done on the property, and that the City
will not allow any development in the open sparc.

YEA

4

NAY 0

Gary Bates
RonCase
Colin Harrison
Carl Leatham
The City Council discussed for possible approval replacing the additional sidewalks at the City Square.
Mayor Thomas G. Bailey stated that the bid from Steve Kerr representing Sasquatch Concrete Construction
is $30,000.00. Mayor Bailey stated that there is a curb and gutter that needs to be replaced, as well as a
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WHEN RECORDED RETURN TO;
MICHAEL L HUTHINGS, ESQ.
.
9537 South 700 East
Salt Lake City, Utah 84070
Telephone: (801) 990-4995

Ent 9 £ 9 6 3 £ % 1 3 1 3 ?q 7 7 9
D*t# tMur2004 U14PM F** $12.00
*idu*l Slwd, S«c. - m*4 ty W
Cacht County,
UT
?*> nwmz TITLE

RELEASE OF NOTICE OF LIEN AND SATISFACTION OF JITBGMENT
The undersigned hereby release the Notice of Lien originally filed on June 25,
2004 in the Utah County Recorder's Office which was transferred and recorded on July
16,20O4 as Entry No. 866996, Book 1308, page 1453 in the office of the Cache County
Recorder* The Notice of Lien affects property located in Utah.
The undersigned also declares that the judgment rendered in the case of Creative
Window Design, Inc., ct al. v. Sherwin K. Seamons and Jane C. Seamons rendered in the
Fourth District Court as case number 048400506 in the amount of $2,133.49 plus $70.00
costs plus interest. This judgment has been satisfied by payment in full on the date of
August 10,2004 and claimants are fully satisfied and have no other claims therein and
agree to dismissal of the case and the judgment amount.
•*f

Dated the ID

of August. 2004
CLAIMAINT:
CpkESrjYE WINDOW DESIGN, INC
g y n ^ ^

^ >

ft* V M X $Vcatfs*^C i
STATE OF UTAH
:ss>
COUNTY OF UTAH)
On the {6
day of August, 2004, personally appeared before me Christopher
Sutherland, Vice President of Creative Window Design, Inc., whose identity has been
proven on the basis of satisfactory evidence, beingfirstduly sworn, acknowledges that
he/she voluntarily signed the foregoing instrument, that he/she has carefully read the
same and knows the contents thereof, and that the statements contained therein are true
and correct to the best of his/her knowledge, information and belief.

i / , . (Z*QGLdA&~m~^
BLIC
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i

STATEOFUTAH

)
:ss,

COUNTY OF UTAH)
On the VA day of A^^A^j
. 2004. personally appeared before me
Christopher Sutherland, whose identify has been proven on the basis of satisfactory
evidence, beingfirstduly sworn, acknowledges that he/she voluntarily signed the
foregoing instrument, that he/she has carefiilly read the same and knows the contents
thereof, and that the statements contained therein are true and correct to the best of
his/her knowledge, information and belief.

£nt 34S?£3<£ 9k 1 3 1 3 *) TOO
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Lien on Mendon property

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

When recorded, return to:
Brian G. Cannell, Esq.
HILLYARD, ANDERSON & OLSEN, P. C.
595 S. Riverwoods Pkwy., Suite 100
Logan, UT 84321

Ent 1 0 2 6 7 3 3 Bk 1 6 3 1 Pq 91
Date: 12-fluQ-2QI0 12:15 ?K F*e $20. Oi

Cache- C o u n t y ,

NOTICE OF LIEN
Nolice is hereby given that the undersigned STEPHEN L. BRAM)LEY and
CREEKSIDE LAND DEVELOPMENT, LLC hold a lien for $50,000.00 against the
following described real property located in Cache County, State of Utah:
***SEE ATTACHED EXHIBIT A***
This lien is created pursuant to paragraph 1 of the Release and Settlement
Agreement entered into on or about July 26, 2010, executed by the undersigned and the
reputed real property owners, SHERWIN K. SEAMONS and JANE C. SEAMONS. A
copy of tin's agreement is attached hereto and incorporated herein.
* * «

day of August, 2010.

CREEKSIDE LAND DEVELOPMENT, LLC

By:
CHRIS HAERTEL, Manager
STATE OF UTAH

t
SS.

COUNTY OF CACHE

UT

Hichaei Gleed. Rec. - Filed Su SH
For HILLYARD, ANDERSON, QLSErf

}

On the y^d.ay of August, 2010, personally appeared before me STEPHEN L.
BRAND LEY, an individual, and CHRIS HEARTEL, Manager of CREEKSIDE LAND
DEVELOPMENT, LLC, the signers of the within instrument, who duly acknowledged to
me that ihcy executed the same.

NOf ARY PUBLIC

Notary Public
KELLY S.MORLEY
COMMISSION #580294
My Commission Expires
September 2, 2013
STATE OF UTAH
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EXHIBIT A

BEG AT PT 121.84 RDS N OF SW COR SEC 8 T UN R 1W & E 80 RDS TO A PT
122 RDS N OF S BNDRY LN OF SD SEC 8 TH N 6.8 CHS SW'LY 80 RDS TO A PT
5.54 CHS DUE N OF BEG S 5.54 CHS TO POB CONT 11 AC ALSO: BEG AT A PT
80 RDS N OF S W COR OF SEC 8 T 1 IN R 1W & TH E 520 FT M/L TO
INTERSECTION WITH THE CL OF SORENSON SPRING DRAINAGE TH NE'LY
ALG CL OF SD DRAINAGE & TH CL OF BIRD CANYON CREEK TO A PT
WHICH IS N 272 FT & W 262.23 FT FROM SE COR OF THE NW/4 OF THE SW/4
SD SEC S SD PT ALSO THE SW COR LOT BLK 26 PLAT A MENDON CITY SVY
& TH 00*2S'51" E 71 FT TH E 262.23 FT TO N-S FENCE LN TH N 350.45 FT TH W
80 RDS TH S 10.46 CHS TO POB CONT 17.40 AC CONT 28.4 AC FN ALL

Parcel Number 11-020-0002

Ent 1 0 2 6 7 3 8 Bk 1 6 3 1 pg 9
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DEVELOPMENT AGREEMENT BETWEEN
SHERWIN K. SEAMONS, JANE C. SEAMONS AND WELLSVILLE CITY

THIS AGREEMENT (the "Agreement") is made and entered into as of this 20th day o f May,
2003, between WlilXSVILLE CITY, a Utah municipal corporation (the "City"), and SHERWIN
K. SFAMONS and JANE C. SEAMONS, husband and wife, (the ''Developer"), in contemplation
of the following facts and circumstances:
RECITALS:
A.
Developer is the fee simple title owner or has the right to acquire fee simple title to
real property (the "Property") located within the corporate limits erf the City, and more particularly
described in Exhibit "A" attached hereto and made a part hereof
B.
The City is a Utah municipal corporation that has jurisdiction over the development
and improvement of the Property.
C.
The City has enacted certain municipal ordinances setting forth the requirements for
the design, installation and improvement ofsubdivisions within, the corporate limits of the City (the
"Subdivision Ordinances").
D.
As required by the Subdivision Ordinances, Developer has submitted to the City the
proposed final plat (the "Final Plat") for the development of the Property for a residential, subdivision
to be known as MOUNT STERLING ESTATES SUBDIVISION (the "Subdivision"). The
improvements to the Property and the estimated costs thereof (the "Improvements") are more fully
described as set forth in Exhibit "I3W attached hereto and made a part hereof.
!;;.
The Developer has obtained a Bank loan for the construction and installation of the
Improvements with CENTENNIAL BANK., and said Bank has sent the required Security Agreement
to the Ciry to cover the case of Developer default with respect to its obligations to the City for
installation, of the Improvements.
F.
The City has approved the Final Plat and is prepared to allow Developer lo go
forward with the installation of the Improvements provided that (I) Developer agrees to comply with
the Subdivision Ordinances, and (2) the Bank provides the City with the commitment insuring
completion of the Improvements in the form of the Security Agreement referred to above.
AGREEMENT:
NOW, THEREFORE, in consideration of the mutual promises and covenants sol forth herein,
and for other good and valuable consideration, the receipt, and sufficiency of which are hereby
acknowledged, the parties agree as follows:
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1.
Developer to Comply with Subdivision Ordinances. Developer agrees to be bound
by and comply fully with all. the provisions of the Subdivision Ordinances and approved plans and
specifications for the project, with the Centennial Bank Security Agreement signed and submitted
to the City with this Agreement, and these requirements shall apply throughout this Agreement.
Further,-Developer agrees to complete the installation of the Improvements within one (1) year from
the date hereof,
2.
Dedication. With respect to those portions of the Subdivision which are to be
dedicated to the City as shown on the Final Plat (the "Dedicated Property"), Developer shall
cooperate with the City and agrees to execute and deliver to the City such documents and agreements
as are necessary to accomplish the dedication. The dedication shall take place concurrently with the
City granting final approval and acceptance of the Improvements on the Completion Date, as that
term is herein defined, Until such time as the dedication isfinalizedand the City becomes the owner
of the dedicated property, Developer agrees to indemnify and hold the City harmless from and
against all liabilities, claims, costs, demands and expenses, including attorneys' fees and costs, which
the city incurs and which relate to or are in any way connected with the Dedicated Property. The
conveyance of the Dedicated Property to the City shall in no way affect or diminish Developer's
obligation under this Agreement and the Centennial Rank Security Agreement, including,, without
limitation, Developer's warranties and obligations during the Warranty Period, as that term is
defined herein,
3.
The Developer and the City acknowledge the Security Agreement between the City
and Centennial Bank providing the required Bonding Commitment for the development and agree
to be bound by said agreement, as it relates to this Agreement and said development.
4.
Disbursement of Funds from Development Loan, Developer agrees that the
$600,105.00 to be disbursed by the Bank under the Development Loan shall be used exclusively For
the purpose of this Property, Improvements, paying for the cost of materials, construction and
installation of the Improvements. Use of said funds For the payment of legal fees, City fees,
engineering and other associated costs must be specifically agreed to by the City, Developer and the
•Hank.

5.
Bond Commitment After Completion of Improvements. Upon the completion of the
Improvements and the City's approval thereof (the "Completion Date"), the Developer's obhgation
to the City under the Bond Commitment shall be reduced to an amount equal to TWENTY-FIVE
PERCENT (25%) of the estimated costs of the Improvements (the "Retained Bond Commitment"),
or ONE HUNDRED FIFTY THOUSAND TWENTY-SIX AND 50/(00 DOLLARS (150,026,50),
The Bank's obligation under the Retained Bond Commitment shall remain in place for a period oi:
twelve (12) months after the Completion Date (the "Warranty Period*'). Specifically, Developer
hereby warrants that the Improvements shall remain in good condition and free from all defects in
materials and workmanship during the Warranty Period. During the Warranty Period, the City shall
provide routine maintenance of the Improvements (e.g., snow removal, cleaning, routine repairs).
Developer shall be responsible for all other repairs of the Improvements during the Warranty Period
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and shall promptly, at their own expense, make all necessary repairs and correct all discovered
defects, It at the end of the Warranty Period, the Improvements comply with the requirements of
the Subdivision Ordinances and the approved plans and spedficationsfor this project, the Oily shall
give its final written approval and acceptance of the Improvements and shall fully release the
Developer from the Retained Commitment. Thereafter, the Developer shall have no further
obligation to the Gity under this Agreement. If, al the end of the Warranty Period, the Improvements
fail to comply with the Subdivision Ordinances and the approved plans and specifications for this
project, the City .shall notify Developer in writing of such defects. Developer shall have sixty (60)
days to correct the defects of the Improvements. If the defects are not corrected within the sixty (60)
day period, the City shall give the Bank written notice and certification thereof, and the Bank shall
disburse to the City the portion of the retained Commitment needed to repair the defects and for
completion of the corrections or to complete the corrections themselves, as per the Security
Agreement attached and made a part hereof
6.
Inspection, The Improvements and the work performed for their installation shall be
inspected at such time as the City may reasonably require, The City shall have a reasonable time
of not less than 24 hours after notice to accompjish the inspection of the Improvements. Developer
agrees lo pay for any required inspections, connections or impact fees prior to the applicable
inspections.
7.
As-Built Drawings. Upon completion, of the Improvements, Developer shall furnish
to the City drawings, in form and detail acceptable to the City, which show the location of the
Improvements and any structure or materials on the Property as such have actually been built and
constructed by Developer, Specifically, Developer shall indicate any difference in the installation
of the Improvements or materials used as compared to die Final Plat and the approved plans and
specifications for this project.
8.

Miscellaneous Provisions.

(a)
Indemnification. Developer hereby agrees to hold the City and the Bank harmless
from and against any and all claims, demands, liabilities, actions, damages, expenses and costs,
including, without limitation, attorneys' fees and costs (collectively the "Claims") which the City
or the Bank incur and which Claims arise from, relate to or are in ay manner connected to the
Property, the Subdivision or the installation, repair or maintenance of the improvements.
(h)
Binding Effect This Agreement shall be binding upon and shall inure lo the benefit
of the parties hereto and their respective heirs, personal representatives, successors and assigns.
(e)
Attorney's Pecs, In the event it becomes necessary for either party to this Agreement
to commence legal action to enforce its rights under this Agreement the prevailing party shall, be
entitled to reasonable attorney's fees and court costs.
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(c)
Notice. All notices .shall be in writing and shall be deemed to have been sufficiently
given or served when presented personally or when deposited in the United States mail, by registered
or certified mail, addressed as follows:
To the City:

WellsvilleCily
Attn: Don Hartle, City Manager
75 East Main, PO Box 6
WellsvilkUT 84339

Developer:

Sherwin K Seamons and Jane C. Seamons
2180 South 5900 West
Mendon,UT 84325

IN WITNESS WHliREOF, the parties hereto have executed this Agreement as of the date
shown above.
THRCITY
•^:

Or

• ^O ,

•J)

WELLSVILLE CITY
A Utah Municipal Corporation

zi ; *
V

ATTEST:/- .-'•>•< v v
• „ / ' ;

'•'

t^dgfW U^ffi^^

^

Mayor
^..^mm-TTzdf-

-gitv Retuulei—'
STATLOFUTAH
County of Cache

. X f e ^ / J 5 £ £

(J

_

"
)
: ss.
)

On ibis, t h e < 0 ^ day ofMay, 2003, personally appeared before me RUTH P. MAUGHAN
and DON HARTLE, who, being by me duly sworn, did say that they are the Mayor and City
Recorder respectively of WELLSVIlLE CITY, a Utah municipa! corporation, and that the said
instrument was signed in behalf of said municipal corporation by authority of a resolution of the City
Council, and the aforesaid officers acknowledged to me that said municipal corporation executed
the same.
11 mi +J£**"*
***************

wmmm*

MAIEESAM, COOPER
Notary PuWic
State of Utah
Mv Commission Expires 05/09/00

«

75 E. Main Wollsvlllo UT 84?.f 0

X.HJ^l.»ill<lv ^ > < M ' ( I " I

^.dhm^^LMml.
NOTARY PUBLIC17

'

h

l»l»lij<i •U'SgCEC*

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

DATED this £P__ day of May, 2003.

DEVELOPER

jLhumtl-.
Shcrwin K. Seamons

STATE OF UTAH
County of Cache

Jane C. Scamous

)
: ss.
)

On this, the J?P_ day of May, 2003, before mc personally appeared SHERWJN K,
SEAMONS and JANE C. SEAMONS, husband and wife, known 10 mc and are the individuals who
signed this document: as the Developer.

^m^^i^4i4y
NOTARY PUBLIC
Notary Public
KIM R WINWARD
Sao N. Main, Ste 100
Logan. UT 84321
My Commission Expires
Aug, 9, 2004
STATS, OF UTAH

\
1
i
|
•
I

J:\MI,J\\Vtil.i.SVILLIrAmounl slcrlinj> deveJopilivnl a«r,\vpd
N-
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Exibitu A"
P*fl* 1
Legal description of the two parcels making up the Development and plat map.

Parcel 1 0 - 0 4 8 - 0 0 2 3

Entry
693117
Name MOUNT STERLING ESTATES LLC,
* * * * * LEGAL DESCRIPTION * * * * *

Property Address:

BEG 2 Q 7 8 . 5 FT 5 OF NW COR SEC 15 T ION R 1W 6 TH 5 8 0 * 3 0 ' 1 2 " E 1 7 8 2 . 1 9 FT TO W LN
OF IIWv 8 9 - 9 1 TH $W»L,Y ALC; CURVE TO RTOHT 1 6 8 3 . 4 1 FT ALG HWY TH ALG CURVE TO RIGHT
6 9 ? . 0"? FT ALG HWY TO W LN OF SEC TH N 186 4 , 4 5 FT TO BEG CONT 3 9 . 8 AC M/L
Parcel 1 0 - 0 4 8 - 0 0 0 3

Entry
693118
Name MOUHX STRRLIMG ESTATES ULC,
* * * * * LEGAL DESCRIPtiOM * * * * *

Properly Address:

B5G 1320 FT S OF NW COR SEC 15 T ION R 1W S TR S 8 9 * 2 1 * 40 M E 2 3 9 5 . 7 2 FT TO V7 LN C
HWV 8 9 - 9 1 TH 5 .32*52 * 3 6 " W ALG HWY 3 0 3 , 5 5 FT TH S 2 8 * 3 9 , 5 2 " W 5 9 3 , 8 8 FT TH SW'LY
ALG CURVF; TO RIGHT 3 1 3 - 1 3 FT TH N 8 Q * 3 Q f 1 2 w W 1 7 8 2 . 1 9 FT TO W LN OF SEC TH N 75B
TT TO BEG CONT 3 9 . 8 AC M/L
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SEE 10-039
ROSS M HUM

8

TERRY L UNDLEY 8 WF LCflRAlNE I

$2.28 *C IN All

(Mii'j
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State of Utah
DEPARTMENT OF COMMERCE
^jjpflrtjy Division of Corporations & Commercial Code

mnappm
lill^^
SBMP™

File Number;

A Hides of Dissolution of Limited Liability Company
Mount Sterling Estates, L.L.C,
Limited Liability Company Name

Pursuant to the provisions of the Utah Limited Liability Company Act, the undersigned Limited Liability Company adopts
the following Articles of Dissolution:
The address of the designated office;

First:

2180 South 5900 West
Street Address

Mendon
City

J4325

Utah
State

Zip

Second:

The effective date offeedissolution

August 3 1 , 2002

Third:

Reason for dissolution:

Fourth:

If dissolution occurred by written agreement of the members, a statement to that effect.
Please attach statement.

Members no l o n g e r want to b e i n v o l v e d w-fr-.h nnp armt-hp-r.

Under penalties of perjury, I declare that these Articles of Dissolution have been examined by me and are,tothe best of
my knowledge and belief, true, correct and complete.
Dated this <2~2^ Day of

By:

Angnaf-

-,20JL

J^llA.^^ <J¥&*<£sn<c£n*^

TO

o

Limited Liability Company Member or Manager with Management authority.

o

Sherwin Seamons / Member and Manager
Typed Name and Title

Additional filing requirements:
One (1) original or true copy of the Articles of Dissolution. If thefilerrequests a copy of the Articles of
Dissolution an additional ex&ct copy of thefileddocument along with a return-addressed envelope with
adequate first-class postage must also be submitted
Where to file: You mayfilein person, by mail or fax.
FREE! You may visit our Web Site to access this document and other information.
Mail In:

S.M. Box 146705
Salt Lake City, UT 84114-6705
Walk In: 160 East 300 South Main Floor
Corporation's Information Center: (801) 530-4849
Toll Free Number: (877) 526-3994 (Utah Residents)
Fax: (801) 530-6438
Web Site; http://www.cominerce.utah.gov
common\forms\llcs\l (cd is s
Revised 02-23-02 mo

n

SUtaofUtah

^Jtisms®^^
in »w on* of HI gabion tnS
tmsCon>licatoih»r«of.
{.alum
••* v'-.-^^x.
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ARTICLES OF ORGANIZATION
MOUNT STERLING ESTATES, L,L.C

, .
m

4

>/

Uh. Bi Gc,p.

• » . CsA

KNOW ALL MEN BY THESE PRESENTS:
THAT WE, the undersigned, natural persons of the age of Twenty-one years or
more, for the purpose of organizing a limited liability company pursuant to the Utah
limited Liability Company Act, do hereby adopt the following Articles of Organization
for such limited liability company:
ARTICLE I
NAME
The name of limited liability company is MOUNT STERLING ESTATES,
LX.C.
ARTICLE II
EXISTENCE
The existence of the limited liability company shall be for a period of thirty (30)
years from the date of filing these Articles of Organization with the Division of
Corporation and the Commercial Code of the Utah Department of Commerce.
ARTICLE III
PURPOSES
The general nature of the business to be transacted and the puiposes for which the limited
liability company is organized are as follows:
A. To engage in the business of development and management of Real Estate and
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

all business related or incidental thereto.

!B
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,

AUG-26-98 WED 02:32 PH CAPITAL ASSETS
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To acquire by purchase, lease or otherwise; to hold, own, deal in, and otherwise

manage and operate, to sell, transfer, rent, lease, mortgage, pledge and otherwise dispose
of encumber any and all classes to property whatsoever, whether real or personal, or any
interest therein.
C, To acquire by purchase, subscription or otherwise, and to receive, hold, own,
guarantee, sell, assign, transfer, mortgage, pledge or otherwise dispose of or deal in and
with any of the shares of the capital stock, or any voting trust certificates in respect of
the shares of capital stock, script, warrants,rights,bonds, debentures, notes, trust receipts
and other evidences of indebtedness or interest issued or created by any corporations,
join stock companies, syndicated, associations, firms, trust or person, public or private, or
by the government, and by any state, territory, province, municipality or other political
subdivision or by any governmental agency, and as owner thereof, to posses and exercise
all the rights, powers and privileges of ownership, including the right OT execute
consents and voto thereon, and do any and all acts and things necessary or advisable for
the preservation, protection, improvement and enhancement in the value thereof.
D> To acquire and pay for in cash, otherwise, and to undertake to pay or assume the
whole or any part of the obligations or liabilities of any person, firm, association or
corporation.

E. To borrow or raise monies for any of the purposes of the limited liability company,
and from time to time without limitation as to amount, to draw, make, accept, endorse,
Digitized
by thepromissory
Howard W. Hunternotes,
Law Library,
J. Reuben bills
Clark Law
BYU.
execute and
issue
drafted,
ofSchool,
exchange,
warrants, bonds
Machine-generated OCR, may contain errors.
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indebtedness, and to secure the payment of any thereof and of the interest thereon by
mortgage upon or pledge, conveyance of assignment in trust of the whole or any part of
the property of the limited liability company, whether at the time owned or otherwise
acquired, and to sell, pledge or otherwise dispose of such bonds or other obligations of
the limited liability company for its purposes.

F,

To loan to any person, firm or corporation any of its funds in surplus, either with OT

without security.

G.

To enter into joint ventures and partnerships with individuals, associations and/or

other corporations.

H.

To promote or aid in any manner, financially or otherwise, any person, firm,

association or corporation.

I. To do in general, any and all things that are incidental and conducive to the attainment
of any above object and purpose, and to the same extent as natural persons might do or
could do, which now or hereafter may be authorized by the laws of the United States and
the State of Utah.
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ARTICLES IV

REGISTERED OFFICE AND AGENT

The Post Office address of the limited liabiJity company's initial registered office is

MOUNT STERLING ESTATES, L.L.C.
%Sherwin Seamons
2180 South 5900 West
P.O. Box 422
Mcndon, Utah 84325-0422
And the initial registered agent at that address is Sherwin Seamoos

^^isAoejt^^.

-J&Litrn^-ftf^.

..(Signature)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARTICLE V
DIVISION APPOINTED AS AGENCY
The Division of Corporations and Commercial Code of the Department of Commerce is
appointed the agent of this limited liability company for service of process if the agent
has resigned, the agent's authority has been revoked, or the agent can not be found or
served with the exercise of reasonable diligence
ARTICLE VI
MANAGEMENT AND APPOINTMENT OF MANAGER
The business affairs of the limited liability company shall be managed and exercised by
the members which arc Sherwin Seamons Construction and Crecksidc land Development,
L.L.C, Each member holding a 50% interest and 2 votes;
Sherwin Seamons and Jane Seamons acting for and in behalf of Shcrwin Seamons
Construction.
Stephen L. Brandley and Chris Raertei acting for and in behalf of Crecksidc Land
Development, LX.C.
The members shall have such rights as appointment of managers as is set forth in the
Operating Agreement of the Company. Sherwin Seamons, Jane Seamons and Stephen L.
Brandiey are hereby appointed and shall act as the managers of the day-to-day affairs of
the Company,

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARTICLE VII
AGREEMENT
The members and managers may adopt and repeal at will an operating agreement which
is consistent with law, the Articles of Organization and the Utah Limited Liability
Company Act

ARTICLE VIII
AMENDMENTS
These Articles of Organization may be amended from time to time in any and as many
respects as may be prescribed and desired in accordance with the provisions of the Utah
Limited Liability Act and laws amendatory thereto, by a majority vote of the Members.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARTICLE IX
NON-LIABILITY OF MEMBERS AND MANAGERS
The private property of the members and managers shall not be liable or subject to the
debts of obligations of the company or its creditors.
DATED this <?£

day of August, 1998,

REGISTERED AGENT
SHERWINSEAMONS CONSTRUCTION
BY:

ITS:

^JCWA^M^

S>dLf<ryL*t*<L

frez ick-Ash- ,

STATE OF UTAH )
)ss.

COUNTY OF CJ&iE)

I,

\£*$

£KjLSfoiASi

m,

a Notary Public hereby certifies that on the

(pp day of August, 1998, personally appeared before mc

Sh*et-UJr^

S^/TU^^

First duly sworn, declared that they signed the foregoing instrument and that the
statements contained there arc true.

NOTARY PUBLld

TESS RASMUSOM

^i^^^2^^^2^=^^

NOT^fPUBLIC

685 S. Main
Smitttteid.Utaft 84335
^ Commission ExplrM

STATE OF UTAH

Digitized by the Ss^^^/rety
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Transfer of asset of
desolved company by
Seamons
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ORDER NO.:
C-02-100227
LAND SERIAL NO.: 10-048-0003, 0023
Grantee's Address:
2180 SOUTH 5900 WEST
MENDON, UTAH 84325

Ent B 0 2 6 9 9 BV 1 1 5 3 PQ 7 3 8
D*»< 29-Oci-2002 4:36PM Fee $14.00
Michael GWed, R*c. - Tiled 8y DP

WARRANTY DEED SS^SSSfc
MOUNT STERLING ESTATES, LLC,

UT

grantor

of Mendon, County of Cache, State of Utah,
hereby CONVEY and WARRANT to
SHERWIN K. SEAMONS and JANE C. SEAMONS, Husband and Wife as Joint
Tenants,
grantee
of Mendon, County of Cache, State of Utah,
for the sum of Ten dollars ($10.00) and other good and valuable consideration the
following described tract of land in Cache, State of Utah, to-wit:
SEE ATTACHED EXHIBIT HAW
FOR LEGAL DESCRIPTION
WITNESS the hand of said grantor, this 15th, day of October 2002.

J$Uut<£)
SHERWIN K. SEAMONS, MEMBER

STATE OF UTAH
):ss
COUNTY OF CACHE

)
)

On the 15th day of Ocotber, 2002, personally appeared before me Sherwin K.
Seamons who being by me duly sworn did say that he is the member/manager of
Mount Streling Estates, LLC, and that the within and foregoing instrument was signed
on behalf of said Limited Liability Company by authority of its Articles of Organization
and duly acknowledged to me that said Limited Liability Company executed the same.

UflVl^inu^-^
Residing at:

NOTAIRY PUBLIC
My commission B X P i r e s l " ^ i S K L
dnjImJlllMl
II J2BH&&
Jmrw

*%J

|

KIM°R%INWARD "1
r580
an M
. l n Ala
N. MMain.
Ste 100
100 1
U9«n, UT 84321
:
MY Comrro»8lon Explraa \
AUO. 9,2004
I

*!:_—^W^FJJBH_ .J

•A
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No. 100227

EXHIBIT "A"

PARCEL 1 - Part of the West one-half of Section 15, Township 10 North, Range 1 West of the Salt Lake Base
and Meridian described as follows: Beginning at a point 1320.00 feet South of the Northwest Corner of said
Section 15, Township 10 North, Range 1 West and running thence East (by record) South 8902^4O,, East (by
measure) in a boundary line fence 2395.72 feet to the West line of Highway 89-91; thence South 32052'36M
West in said West line of Highway 89-91 303.55 feet; thence South 28039'52" West 593.88 feet; thence
Southwesterly following a curve to right having a 1029'26" Delta and a 12036.3 foot Radius 313.13 feet;
thence North 8O03O'12" West 1782,19 feet to the West line of said Section 15, thence North 758.00 feet to the
place of beginning. Subject to an Easement of unspecified width for the Wellsville City Corporation culinary
water pipeline.
PARCEL 2 - Part of the West one-half of Section 15, Township 10 North, Range 1 West of the Salt Lake Base
and Meridian described as follows: Beginning at a point 2078.50 feet South of the Northwest Corner of said
Section 15, Township 10 North, Range 1 West and running thence South 80030*12" East 1782.19 feet to the
West line of Highway 89-91; thence Southwesterly following a curve to right having a 8000*48" Delta and a
12036.3 foot Radius 1683.41 feet; thence continuing in said West line of Highway 89-91, following a curve to
the right having a 22026'33" Delta and a 1784.73 foot radius, 699.07 feet to the West line of said Section 15,
thence North 1864.45 feet to the place of beginning. Subject
to an Easement of unspecified width for the Wellsville City Corporation culinary water pipeline.
SERIAL NO. 10-048-0003
SERIAL NO. 10-048-0023
Further described with survey description as follows: Part of the West half of Section 15, Township 10 North,
Range 1 West, Salt Lake Base and Meridian, U.S. Survey described as follows: Beginning at a point on the
section line, said point being North OO0O2'4O" West
along said section line 1431.30 feet from the Southwest corner of said Section 15; thence along said section
line North 00002*40" West 1257.71 feet and North OO0OrO3M West 1334.80 feet; thence South 89036'32* East
2393.08 feet to the Westright-of-wayline of State Highway 89-91; thence along said West line the following
five (5) courses; (1) South 32052'34" West 297.90 feet, (2) South 28039'52" West 593.88 feet to a point on a
12036.84 foot radius curve the center of which bears North 52024'3O" West, (3) Southwesterly along said
curve to therightthrough a central angle of O8036'4O" a distance of 1809.04 feet, (4) South 470O7'52" West
161.39 feet to a point on a 1910.08 foot radius curve the center of which bears North 4O01O'33" West, and (5)
Southwesterly along said curve to therightthrough a central angle of 21028,3OH a distance of 715.92 feet to
the point of beginning.

Bit 8 0 2 6 9 9 Bk 1 1 5 3 Pg 73S>

Firsi American title Insurance
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New company same name
by Seamons
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And approved w l h t e . ^ d a y d ^
InKsoflk^oft^DivteionandKiri^if^

ARTICLES OF ORGANIZATION

«ris usnmcaw
TOTOI.
*+*<*«»»•****
. '/ $^

Examinof

0F
MOUNT STERLING ESTATES, L.L.C.

1
^

(A Utah Limited Liability Company)

^ _25^Li
^ ^ l
KahvBtfo
^

DivWon wddor

C J C ^ i ^ A f

We, the undersigned natural persons acting as Members of this Utah Limited Liability
Company (hereinafter "Company") under the Utah Limited Liability Company Act, adopt the
following Articles of Organization for such Company.

ARTICLE I.
1.01.

The name ofthe Company is MOUNT STERLrNG ESTATES, L.L.C.

ARTICLE II.
2.01. The period of this Company's duration is fifty (50) years, beginning on the date of
filing these Articles of Organization.

ARTICLE III.
PURPOSES
3.01. The purposes for which the Company is organized are to conduct any and all lawful
businesses for which Limited Liability Companies may be organized under the Utah Limited
Liability Company Act, including but not limited to:
(a)

To develop property, hold property, acquire property, and various real estate

actions;
(b)
To enter into any lawful arrangement for sharing profits, union of interest,
reciprocal association or cooperative association with any corporation, partnership, limited liability
company, individual, or other legal entity for the carrying on of any business, or to enter into any
general or limited partnership for the carrying on of any business;
(c)
To engage in such other business operations and investments as are deemed
prudent by the Members of the Company;

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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(d)

To conduct business anywhere in the world; and

(e)
To otherwise serve the convenience of the Members of the Company in
carrying out and engaging in the above described purposes of the Company.
In pursuit of these purposes, the Company will have all the powers granted to it by law.

ARTICLEIV.
OFFICE AND AGENT
4.01. Registered Office and Agent. The name of the Company's initial registered agent and
the street address of the Company's initial registered office are as follows:
Sherwin Seamons
2180 South 5900 West
Mendon, Utah 84325
The Director of the Division of Corporations and Commercial Code of the Utah State Department
of Commerce is hereby appointed as successor registered agent of the Company if the agent listed
above, or his successor, has resigned, such agent's authority has been revoked or the agent cannot
be found or served with the exercise of reasonable diligence.
4.02. Designated Office. The Company's registered office, listed in Section 4.01 above,
shall be its designated office.

ARTICLE V.
MANAGEMENT
5.01. Management Reserved to the Members. The management of the Company will be
as outlined in the Operating Agreement. The initial Manager will be:
Sherwin Seamons
2180 South 5900 West
Mendon, Utah 84325
5.02. Conflicts of Interest. No contract or other transaction between this Company and one
or more of its Members or any other company, firm, association or entity in which one or more of
its Members are directors or officers or are financially interested, shall be either void or voidable

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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3
because of such relationship or interest, or because his or their votes are counted for such purpose
if: (a) the fact of such relationship or interest is disclosed or known to the Manager, committee or
Members which authorizes, approves, or ratifies the contract or transaction by vote or consent
sufficient for the purpose without counting the votes or consent of such interested Member; (b) the
fact of such relationship or interest is disclosed or known to the Members entitled to vote and they
authorize, approve or ratify such contract or transaction by vote or written consent; or (c) the contract
or transaction is fair and reasonable to the Company. Common or interested Members may be
counted in determining the presence of a quorum at a meeting of the Members or committee thereof
which authorizes, approves or ratifies such contract or transaction.

ARTICLE VI.
LIABILITY OF MEMBERS
6.01. The Members of the Company shall not be liable for any of the debts or obligations
of the Company.

ARTICLE VII.
AMENDMENT
7.01. These Articles of Organization may be amended by the affirmative vote of the
Members holding a majority of the distributive shares of the Company at a meeting of the Members
called for that purpose upon giving of not more than thirty (30) days nor less than two (2) days notice
to all such Members of record; provided, however, that such a meeting may be called without notice
when notice is waived in writing by all Members of the Company.

IN WITNESS WHEREOF, the Members have hereunto set their hands this ^-3
May, 2003.

iVfrrlA-

Sherwin Seamons, Member

t > L O (§MM)fl£Y
lane Seamons, Member
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day of

ACCEPTANCE AND VERIFICATION OF REGISTERED AGENT
SHERWIN SEAMONS, as the initial Registered Agent for MOUNT STERLING ESTATES,
L L C , a Utah limited liability company, does hereby accept the appointment as Registered Agent
for said company.

-;^t9^>t-^

Sherwin Seamons

mjg/llc/mount sterling articles.wpd
N-.4)820.01
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NOTICE OF INTEREST
TO WHOM IT MAY CONCERN: The undersigned and does hereby Claim and Assert an interest in
and to the real property hereinafter described by virtue of an agreed partnership and cash
investement.
dated the 22nd day of September, 2006, executed by and and described as follows:

M

SEE ATTACHED EXHIBIT "A" and "B

Eftt ? 2 6 7 9 9 Bk 1 4 2 7 Pq 1 6 5 9

Qat* 22-sep-2004 4.-»ra f** MM
Hichael Gieed, tec. - Filed 8y K8
C a c h e C o u n t y , UT
For Wmm SECURE TITLE

IN WITNESS WHEREOF, have hereunto affixed hand and seal this 22nd day of September, 2006.

COURTESY
*?ii> document is being recorded solely as a
>oartesy and an accommodation to the parties
•ismed therein. American Secure Title hereby
s&jjressiy disclaims any responsibility of liability;
£»' the accuracv or the content thereof.

STATE OF UTAH

)
iss
COUNTY OF CACHE)

c^Y\M I . M V l ^

On the 22nd day of September, 2006 Jpersonally appeared before me and the signer(s) of the
foregoing instrument, who duly acknowledged to me that th9y executed the same.
NOTARY
COMMISSION EXPIRES
RESlQUUGAt*»«„
M &mil
i ' Btmt &
.' ^^P^fS| *M
w NNorffi
v.

r;y

Afflw»9,s»otf
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LandLight: Parcel Info Page

£xhAif- A
Cache County
Tax Roll Report
Parcel Number: 10-076-0008
Owners

Taxpayer Name & Address
Parcel: 10-076-0008

•1. MOUNT STCRUN© ESTATE? UQ,

Entry: 877583 I H
Name: MOUNT STERLING E S T A T E S ! , ^
Address 1: PQ_BOX212

g H ^ l ! (1329/39)

Clty S

' S
l ! ' MENDON , UT 84325
Zip:
District; 004 WELLSVILLE CITY
Property Address

Ent 9 2 6 7 9 9 8k 1427 Po 1 6 6 0
Property 3 4 g p | N E g R E S T CIRCLE
Address:
*
Property City: WELLSVILLE
Tax Rate: 0.010021
Property Information

.

2006

LV- LAND VACANT
TOTALS

2005

ACRES

MARKET

TAXABLE

IMARKET

TAXABLE

3.89
3.89

97,900
97,900

87,900
97,900

97,900
97,900

97,900
97,900

Building & Tax Information
Square Footage;

0

2005 Taxes:

$1,022,76

Year Built:

0

2006 Taxes:

$1,014.34

Building Type:

Special Tax:

$0.00

Abatements:

$0.00

Payments:

$0.00

Balance Due:

$1,014.34

Back Tax Information
Back Taxes (Includes Tax, Penalty, interest, Roll Back, Special Dist, Attached)
2005

1,113.14

Parcel History
PT10-048-0003 5/03;
Legal Description
2006
LOT 8 MOUNT STERLING ESTATES SUBD CONT 3.89 AC
** No Greenbelt information **

http://towJandl^

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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LandLight: Parcel Info Page

Uxl/wkH 3
Cache County
Tax Roll Report
Parcel Number: 10-076-0000
Taxpayer Name & Address

Owners

Parcel: 10-076-0000

1. SEAMONS. SHERWIRK & JANEC

Entry: 802699,3
Name: SEAMONS. SHERWIN KJLIANE C
Address 1: BOX 422
City, State, M E N D 0 N U T 34325
Zip:
District: 0 04 WELLSVILLE CITY

802699.3 (1153/738)

&t 9 2 6 7 9 9 Ik 1 4 2 7 Po 1 6 6 1

Property Address
Property
Address:
Property City:
Tax Rate: 0.010021

Property Information
2006

LV - LAND VACANT
TOTALS

2005

ACRES

MARKET

TAXABLE

MARKET

TAXABLE

35.55
35.55

1 f210
1,210

1,210
1,210

1,210
1,210

1,210
1,210

Building & Tax Information
Square Footage:

0

2005 Taxes:

$12.64

Year Built:

0

2006 Taxes:

$12.54

Special Tax:

$0.00

Abatements:

$0.00

Payments:

$0.00

Building Type:

Balance Due:

$12.54

Back Tax Information
Back Taxes (includes Tax, Penalty, Interest, Roll Back, Special Dist, Attached)

2005

23.52

Parcel History
PT 10-048-0003 5/03; AMENDED PLAT 8/04;

Legal Description
2006
OPEN SPACES WITHIN MOUNT STERLING ESTATES AMENDED CONT 35.55 AC WALKING TRAIL WITHIN
SD PLAT IS VACATED AND ABANDONED TO WELLSVILLE CITY BY ENT 894910 BK 1362 PG 768
** No Greenbelt Information **
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